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IS PROMOTION A GENDER CHALLENGE IN HIGHER EDUCATION?
CASE-STUDY OF FEMALE ACADEMICS IN MYANMAR

Ei Yin Yin Phyu!
Faculty of Political Science, Chulalongkorn University, Thailand

Abstract

Gender bias has been enduring in academia regardless of the increased awareness and
endeavors for diversity and inclusion. This research paper investigates gender challenges
that female scholars face in higher education institutions (HEIs) in Myanmar. The study
explores gender practices within universities in Myanmar and examines the experiences
and perceptions of female academics concerning promotion and workplace practices. By
borrowing the gender analytical framework and drawing on relevant theories, this
research uncovers systemic barriers and discriminatory practices towards women and
gender justice challenges in Myanmar. Additionally, based on the Multidimensional
Inequality Framework (MIF), the paper recommends addressing gender disparities in
academia by promoting the agency and capacity of women, building supportive families,
and reconditioning cultural norms. It also acknowledges that reducing inequality requires
a transformation of gender norms and expectations and interventions at all levels of the
patriarchal structure. Tackling patriarchal norms and creating a gender-neutral society is
a long-term process. Gender justice requires women's equal participation and influence
in policy formulation and decision-making, leading to a fair and equitable society.

Keywords: Myanmar female academics, gender challenge, promotion, higher education, case
study, discriminatory practices

Introduction

Although with the increase in awareness and initiatives, gender bias endures in academia,
negatively impacting women's work-life balance, mental health, and career development
(Llorens etal., 2021). The bias is underpinned by a core issue of inequity, prolonged by persistent
inequalities and sluggish growth. Gender equity allocates additional support to disadvantaged
groups, whereas gender equality provides the same opportunities and resources (Menendian,
2023; Milken Institute School of Public Health, 2020). There is a visible gender imbalance in
Myanmar's academia, e.g., the Rector positions have been primarily occupied by males despite
most of the teaching staff being females.

! Student of MA in International Development Studies (MAIDS), Chulalongkorn University, Thailand.



Women are most of Myanmar’s public sector employees, particularly in the Ministry of
Education (MOE) (NDI, 2020). Nevertheless, most higher-level positions are filled by males,
indicating gender disparity in leadership positions. However, the presence of women in some
senior positions does not mean gender equality due to widespread inequalities such as political
representation, societal perceptions, and stereotypes on gender roles and access to resources
(Mra, 2015; Mra & Livingstone, 2020; Roy, 2022).

This paper examines potential gender stereotypes and marginalization against women
scholars in Myanmar’s academia and the impacts on women’s careers by applying gender
framework analysis (Rao et al., 2016; Analytical Framework — Gender at Work, 2018) and
relevant theories. The findings of this study will support understanding gender practices for
fostering greater gender equality and development interventions for gender justice and gender-
neutral society in Myanmar.

Methodology

Semi-structured online interviews were conducted with 17 respondents to find answers
to my research questions as part of the primary data source. This method was backed by thematic
analysis and several credible sources, including relevant theories. All female academics with
work experience ranging from 9 to 25 years — especially in the Department of Law — participated.
They come from diverse socio-demographic backgrounds and religions (figure below). The
research paper also applied analysis that came from my observations of over three years working
with HEIs in Myanmar.

No State/Region Race/Religion Occupation Years O_f HELs
experience
Female 1 [Mandalay Bamar/Buddhist Freelance 9
Female 2 [Magway Bamar/Buddhist Freelance 16
Female 3 |Pyay Bamar/Buddhist Freelance 12
Female 4 |Mawlamyine |Bamar/Buddhist Family business 9
Female 5 |Taunggyi Shan Chinese/Islam |Lecturer 14 (and counting)
Female 6 |Yangon Bamar/Buddhist Lecturer 11 (and counting)
Female 7 |Sagaing Bamar/Buddhist Dependent 12
Female 8 |Yangon Mon Bamar/Buddhist | Freelance 12
Female 9 |Yangon Bamar/Buddhist Professor 18 (and counting)
Female 10| Yangon Bamar/Buddhist Professor 18 (and counting)
Female 11{Mawlamyine |Mon Bamar/Buddhist [Lecturer 11 (and counting)
Female 12|Bago Bamar/Buddhist Professor/Head (P1) | 28 (and counting)
Female 13| Sagaing Chin/Christian Freelance 9
Female 14| Tanintharyi  |Bamar/Buddhist Assistant Lecturer 8 (and counting)
Female 15| Yangon Bamar/Buddhist Freelance 28
Female 16| Yangon Hindu/Buddhist Associate Professor | 14 (and counting)
Female 17|Rakhine Ralkhine/Buddhist Dependent 11

Figure 1: Socio-demographic of research participants



Theoretical Framework

Uwizeyimana and Mathevula (2014) detailed three gender-based models: (1) Individual
Perspective, (2) Organizational Discrimination, and (3) Socialization Perspective. The
"individual perspective" refers to internal barriers such as personal traits, attitudes, and many
more, implying remedies lie in personal growth rather than systemic change for women to
achieve leadership roles. On the other hand, the "organizational or systemic discrimination"
model states that the differences in career aspirations between women and men arose due to
systemic gender bias limiting opportunities for women. The “socialization perspective or social
perspective” model links the under-representation of women in leadership roles to societal norms
and discriminatory practices. This model is referred to by many scholars recognizing gender
stereotypes along with family responsibilities that can be strengthened by the triple roles of
women (Muyoyeta, 2007).

The works of Okeke-lhejirika (2017) and Wang (2017) discuss patriarchy, agency, and
intersectionality. They highlight how agency and internalization of gender roles differ due to
individual contexts and locality, influenced by the state’s political agenda. Gender, because of
its complexities, requires an interdisciplinary approach to understanding and addressing it.
Cultural and religious aspects of societies are context-specific; hence, the systemic framework
analysis by Rao et al. (2016) and Analytical Framework — Gender at Work (2018) are explained
in the following discussion.

Gender Framework Analysis

Rao et al. (2016) and Analytical Framework — Gender at Work (2018) critically analyze
the interconnection between gender equality, systemic changes, and preserving institutional
norms and regulations. The framework came from Wilber's model for organizational change and
expanded into a comprehensive, multifaceted intervention strategy.

The framework views gender equality from an institutional perspective, aiming to alter
structures perpetuating inequality. It highlights the need for change across multiple dimensions:
individuals, resource access, formal rules, and informal norms. The framework below has
evolved into four quadrants. The top two focus on individual aspects, while the bottom two tackle
systemic barriers.
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Figure 2: Gender framework analysis
Findings and Discussion

The figure showing service years required for promotion eligibility and the ranking
structure of teaching staff is described below.
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Figure 3: Ranking of Myanmar’s academia

The data findings are analyzed into three themes that are detailed as follows.



Theme 1: Leadership and Management Nature with Workplace Challenges

This theme evaluates gendered leadership positions and workplace challenges faced by
female scholars in higher education in Myanmar. As per Sengiil et al. (2020), leadership positions
are generally regarded as gendered. Stereotypes of such kind are challenges for women to get
into leadership positions when the recruitment process and procedure are centralized by the
Department of Higher Education (DHE) — in Burmese “Ah-Sa-Nya” — under the Ministry of
Education (MOE). One respondent reported that “I think gender difference has no impact on
lower-level positions, but it will be in higher-level positions.”

Some respondents noted that men, a minority group among teaching staff, are preferred
or given more priority when it comes to either recruiting or promotion. There was evidence from
the surveys conducted (Nielsen, 2015; Subbaye & Vithal, 2017) that a (conscious or unconscious)
bias affects the academic promotion process in which women face more challenges to be
promoted.

As noted by some respondents, the gender imbalance for both Pro-rector and Rector
levels before the 2010s was very significant that it might be only around 25-30 percent of women
in such senior roles. Also, Zinovyeva and Bagues (2011) noted that discrimination based on
gender influences academic promotion decisions, as female academics score worse on both
objective and subjective criteria than male scholars. Further, according to Igbal et al. (2015), the
responsibilities of leaders are enormous, not only being the head of all team members but also
supporting them with guidance and sharing knowledge. Likewise, Mo and Shi (2015) seconded
that ethical and effective leaders reduce stress and increase employee job satisfaction.

In the context of higher education in Myanmar, many respondents shared the instances
where the seniors and leaders have little or no ethics and management skills, e.g., seniors forcing
juniors to add as a co-author in the research paper, plagiarizing the whole paper of a junior, and
not treating all staff equally, professionally, and fairly. At the same time, gendered leadership is
an exclusive problem for women. In contrast, ethical leadership requirement is an issue for all
academics regarding promotion prospects and quality of research and education. For example,
one sample reported that “There were instances where Saya forced the junior to add his name as
a co-author.”

Unethical and ineffective leaders are shaping workplace challenges, creating institutional
challenges additionally. Women especially face extra pressures because of traditional gender
roles and societal stereotypes. An example a respondent gives is balancing three posts — as in
Muyoyeta’s (2007) triple roles — reproductive, productive, and community roles. Particularly
during and after childbirth, women in academia have burdens (Rosa & Clavero, 2021), with
unclear policies and unsupportive work conditions acting as additional obstacles. This



respondent reported that “A transfer order was placed on Sayama, who is on maternity leave, so
she had to choose family and quit.”

The environment reflects gender favoritism, power abuse, lack of fundamental rights, and
individual/academic autonomy. Further, the gender socialization concept of Balvin (2017) comes
into consideration when the theories of supply and demand (Risman et al., 2018) explain the
career and educational choices of individuals impacted by childhood gender socialization. It has
influenced social and workplace interactions, creating societal perceptions of gender roles.

In conclusion, ineffective and micro-managing leaders, along with gender socialization,
have been reinforcing workplace culture and challenges, encouraging exclusionary practices that
affect the physical and psychological well-being of staff, their productivity, and motivation.

Theme 2: Institutionalized Challenges with Gender-based Discrimination

Theme 2 explores institutional challenges fostering gender discrimination in Myanmar's
academia with multifaceted factors such as societal, patriarchal, and cultural norms, religious
practices, and historical and contemporary dictatorship. Such interconnected systems impact
women's leadership and career development, contributing to systemic barriers.

Institutional barriers hinder the career prospects of girls and women. Girls are limited by
the higher academic thresholds to pursue subjects such as medicine and engineering, which
favors boys. This system prevents women from access to education with equal opportunity —
deterring women's human rights and from attaining leadership roles, leading to widespread
inequalities. An example of this barrier is a reported fact that “If I were a boy, my marks would
be eligible to study Engineering. However, I am a girl, so not eligible to study Engineering.”

Religion, culture, and social norms deeply internalized by Myanmar’s society contribute
to many inequalities. According to Mra (2021), there are harmful effects of dictatorship and
patriarchal norms, accepting women as a secondary gender religiously, culturally, and
traditionally; for instance, the context of a masculine state with male-dominated institutions
offers little equality for women, with statistics of women representation under 14 percent in both
upper and lower house nationally. The systemic patriarchal norms are institutionalized in the
"patriarchy masculinities" (Wageni, n.d.) and state dictatorship. These factors lead to gender bias
and stereotypes, discrimination, obligations, and expectations of gender roles. A study by
O'Connor (2018) found gender bias in employment and salary decisions. There are also stories
of unfair treatment against women scholars. The stories abound about “Males have more power,
and most of the female P/Head seem to be afraid of getting complaints which come from male
teaching staff as they dare to do such things.” Or, “There is discrimination by the Professors
themselves that they are being very flexible with Saya, but for females, they will not.”



The glass ceiling concept, described by Sengiil et al. (2020), highlighted the societal
discrimination against women based on gender. Risman et al. (2018) emphasized employers'
biases and discrimination with preferential recruitment toward men. Promotion eligibility criteria
are similar for all gender, except for Rector positions, practicing gender favoritism towards
males. Ivancheva et al. (2019) underlined barriers women face in academia with the ideal norm
of academic staff willing to relocate and having no caretaking responsibilities. Nielsen's (2015)
study affirmed that gender prejudice in academic promotion procedures leads to women’s under-
representation in senior positions. A sample reported that ‘I had heard those Professors saying to
one another “He is a man, so better keep him. He can go anywhere for duty assignments."’

The pattern of informal rules and formal institutions being complementary and in sync
(Waylen, 2014) can be seen in Myanmar’s academia. Finally, informal norms with top-down
administration sustain inequalities and gender-based discrimination, enforcing widespread
inequalities.

Theme 3: Intersectionality, Minority Inclusion, and Corruption in Academia

All themes are interconnected, hence, now comes theme three. Pepper (2018) highlighted
the oppression of women of ethnic minorities in Myanmar, which is evident in academia. Double
marginalization from racism and religious discrimination increases their vulnerability. This
repression is particularly evident for Islam female staff, with responses indicating that Islam
females were missing out on the highest positions; also, Rakhine and Chin's female scholars were
being singled out with ethnic remarks by their majority Bamar colleagues.

Workplace interactions also reinforce inequalities. Breeze and Taylor (2018) found the
under-representation of women and “black and minority ethnic (BME) women” in UK
universities, a trend mirrored in Myanmar’s academia, where the number of ethnic minority staff
is low, especially at seniority levels. Factors contributing to this disparity may include long-
standing ethnic conflicts and lack of peace, which have fostered a male-dominated decision-
making process (Mra & Livingstone, 2020). One sample reported the fact that Islam females
have never been identified in the positions of Rector/Pro-rector.

Ingrained societal and cultural norms have intensified gender disparities. Before the
2000s, assumptions suggested women in positions of power relied on familial, and military
connections and nepotism from existing power holders. Corruption, a global issue, is also evident
in academia through tuition and favoritism contributing to an unhealthy office culture.
Consequently, this forces staff to be victims of institutionalized discrimination, making women
scholars bear the burden more. Some staff claim that “There is tuition and corruption. They also
pay bribes to DHE.”



Further, social pressure related to traditional practices considerably impacts female
academics. Rao et al. (2016) argued that it forces women to accept discriminatory norms, leading
to systemic barriers within institutions. Despite women’s empowerment for social transformation
(Dandona, 2015) being important, achieving gender equality requires more than empowering
women, from policy implementation to empowering society and the state's commitment to justice
and equality for all.

In conclusion, the gender findings of this paper are multifaceted issues intertwined with
patriarchal norms, gender stereotypes, and gendered society. These factors are reinforced by the
formal rules and informal norms of institutions and society, producing systemic barriers for
women, with evident cases in academia.

Conclusion

To achieve gender equality, societal norms and expectations around gender roles need to
be transformed. This is particularly important when power is predominantly in the hands of
military and religious institutions that uphold patriarchal norms. Addressing inequalities would
benefit from systematically employing the Multidimensional Inequality Framework (MIF),
inspired by Amartya Sen's capability approach and noted by the London School of Economics
(LSE, n.d.). Although MIF is organized around seven key domains of life, the third (Education
and Learning) and seventh (Individual, Family, and Social Life) are particularly relevant to
gender disparities in Myanmar's academia.

Recommendations include (1) enhancing women’s capability and agency, (2) building a
supportive and strong identity, and (3) cultural reconditioning. Such changes begin with
influencing daughters' upbringing through changing societal norms and dismantling patriarchal
structures. Improving societal attitudes for promoting gender equality in HEIs and beyond needs
early intervention from primary education and internal family dynamics.

Gender justice requires women to have equal influence in policymaking and decisions
that impact their lives. While legislative and policy improvements are essential, transforming
power relations and systemic barriers is also vital. Higher education in Myanmar plays a
significant role in the country's development, and achieving gender equality is a complex task
that requires attention to numerous factors (Ahmed et al., 2020). Despite progress made earlier,
current political and socio-economic setbacks present more challenges, thereby calling for
further research and dedication toward promoting quality education and establishing gender
justice in Myanmar.
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MULTILINGUAL EDUCATION IN CAMBODIA:
A CASE STUDY OF MULTILINGUAL PRESCHOOLS IN ROVIENG
DISTRICT, PREAH VIHEAR PROVINCE

Nakhem Eom!
Yuki Miyake?
School of Social Innovation, Mae Fah Luang University, Thailand

Abstract

This study aims to analyze the successful and failed conditions of the multilingual
preschool program for assisting Kuoy children in the Rovieng district to obtain multiple
languages and cultures. It employs in-depth interviews and focus group discussions with
31 respondents. The study suggests two findings focusing on the successes and
constraints of the program in promoting language and cultural diversity among Kuoy
children. First, Kuoy children have received multiple languages and cultures through the
program through three supportive conditions: stakeholders support the program in terms
of financial, technical and administrative assistance; Kuoy language is taught at home;
and Kuoy villagers view more value and importance of the program. Second, it suggests
two constraint conditions: a Khmer ethnicity teacher is teaching in a multilingual
preschool, and the Khmer language is appreciated over the Kuoy language by the Kuoy
people.

Keywords: Multilingual preschool program, multilingual community, and Kuoy ethnic
minority.

Introduction

According to Cambodian Law on Land, “an ethnic minority community is a group of
people that resides in Cambodia. They manifest ethnic, social, cultural and economic unity;
practice a traditional lifestyle; and cultivate the lands in their possession depending on customary
rules of collective use” (Ministry of Land Management, Urban Planning and Construction of
Cambodia [MLMUPC], 2001). In 2015, to support the education of ethnic minority people, the
Ministry of Education, Youth, and Sport (MoEYS) provided a Multilingual Education (MLE)
program in northern provinces. Sokha et al. (2021) say that the MLE is a bridging model that
pupils start learning in their mother tongue. Then they slowly transition to the national language.
To develop the education of ethnic minority peoples, the MoEY'S focuses on the MLE.

In multilingual regions, ethnic minority peoples face a trade-off that they must choose
between having access to more opportunities and giving up their languages and cultures (Secada
& Lightfoot, 1993, cited in Jullian, 2013). Ethnic minority peoples in Cambodia must study in a

! Student of Master of Arts in International Development, Mae Fah Luang University, Thailand.
2 Lecturer of Master of Arts in International Development, Mae Fah Luang University, Thailand.
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dominant language to access education. In this pattern, it is an assimilation method.
Consequently, this issue induces a study on MLE. The research question is “What conditions
allow/constrain the multilingual preschool program to help Kuoy children in the Rovieng district
to have multiple languages and cultures?". The study aims to answer the research question by
analyzing the conditions responding to the successes and failures of the program in assisting
Kuoy children to get multiple languages and cultures.

The Rovieng district has seven multilingual preschools®. They are located in two
communes. There are four preschools in Romtom commune®. In Rommanie commune?®, there
are three preschools. Based on the Royal Government of Cambodia (2017), the MoEYS must
create an evaluation standard assessment to support preschools.®. The preschools can apply for
assessment to get funds from the MoEY'S. The preschools that have not applied for or passed the
assessment are currently under the authority of the commune council.

Conceptual Framework

United Nations Educational, Scientific and Cultural Organization (UNESCO, 2003) says
that in post-colonial and newly independent countries, significant political changes have resulted
in new language regulations due to migratory movement on a mass scale, the internet, and rapidly
accelerating globalization, disappearance, and endangerment of many languages. Due to the
changes, UNESCO (2003) says that languages have been brought to new countries and
continents and affected the way of communication and learning. Then the world became
multilingual, and the MLE program was applied worldwide. UNESCO (2003), May (2017), and
Benson and Wong (2017) define the term “multilingual education” as a systematic method of
learning two or more languages and other academic content based on a learner's beginning
literacy in their native language. It is developed to educate language minorities to improve
comprehension and grow linguistically competent in a dominant language.

Regarding language ideologies, as plural languages are applied in practice, particularly
in bilingual or MLE programs, the utilization of various language practices responds to three
language ideologies (May, 2017). As multiple languages are used in the MLE, it is problematic
because it is viewed as a transitional program. May (2013) says that the nationalist theory
introduces a link between education and state nationalism: the objective of MLE is not only to
transmit knowledge but also politics. Responding to the endangerment of minority languages,
Jullian (2013) says that national minorities often reject the MLE because they see it as a
government educational strategy to weaken or undermine their claims for distinct educational
and language services. It is a problem when the program is applied for assimilation.

3 Multilingual preschool is a community preschool established to provide education services to children aged 3 to
5.

* The four preschools in Romtom commune are Tropang Tontem Community Preschool, Bangkern Phal Preschool,
Svay Damnak Chas Preschool, and Svay Damnak Thmey Preschool.

SThere are three preschools in Rommanie commune. They are Srae Thnong Preschool, Ou Pour Preschool, and
Chi Ouk Preschool.

6 In the Rovieng district, four preschools passed the assessment, while three preschools did not pass.
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Regarding the Education for All (EFA) initiative, the education is available to "every
citizen in every society,” and getting access to education has become a right for everyone (Hoel,
2014). In 2010, Cambodia offered greater access to education, with an overall net enrollment of
primary schools of 95.2 percent (Wright & Sovicheth, 2015). According to rights to access
education, the result fell off EFA’s goal because the ethnic minority students in remote
communities faced challenges to access education. Cambodia treats providing access to
education as a right by applying for a bilingual education program as a strategy to reach minority
students. It is a method to fulfill the rights of ethnic minority students to get education services.

MLE is viewed as a resource. Language is used for speaking; therefore, it is viewed as a
resource in terms of communication. Okal (2014) and UNESCO (2007) state that
multilingualism and the MLE have significant advantages in increasing academic and
educational value and advancing educational quality. According to the Ministry of Education,
Youth and Sport (MoEYS, 2019) and Baker (2011) and Garcia (2009) cited in May (2008), the
MLE program linguistically and educationally benefits students to develop communicative
competence and ability to read, write, and learn in both the dominant and mother tongue. The
MLE program is a resource for educational development for everyone. In conclusion, language
ideologies are purposefully used as a right, a problem and a resource.

The study’s conceptualization starts with a general view of a multilingual community or
national minority with multiple languages. The languages are applied to a concept of MLE in the
multilingual community for preserving language and cultural diversity for new generations,
especially minority children. Regarding language ideologies, using multiple languages is viewed
as a problem, a right, and a resource to the community.
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Figure 1: Conceptual Framework
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Methodology

This study employed a qualitative approach by doing in-depth interviews and focus group
discussions with 23 Kuoy ethnic minority people and eight Khmer ethnicities living in the
Rovieng district from the beginning of June 2023. The respondents are two multilingual
education government officers, two commune chiefs, six school principals, seven preschool
teachers, and 14 Kuoy villagers. During collecting data, the author used the voice record and
took note of the highlighted answers. The data was transcribed into Khmer based on the voice
record and memo and translated into English. The data was analyzed by merging them as themes.
Then the author introduced supportive and constraint conditions of the multilingual preschool
program to assist Kuoy children in receiving language and cultural diversity. In the findings, the
author quoted some of the respondents' words to show actual views of the Kuoy communities
and explained their meaning.

Findings
Supports the Multilingual Preschool Education Program

Based on the data, Kuoy children have had multiple languages and cultures under three
conditions through the multilingual preschool program.’.

First, the program has received support from several stakeholders. According to the
Office of Early Childhood Education and Rommanie commune chief, UNICEF has provided
training to enhance the teaching capacity of multilingual preschool teachers. The Organization
for the Promotion of Kui Culture (OPKC) has actively promoted Kuoy culture and language
within the Kuoy communities. The MoEYS plays a crucial role by providing financial and
technical support to preschools that meet evaluation standards. The commune councils contribute
to the preschool's finance and administration.

Second, Kuoy villagers are crucial in promoting language and cultural diversity for Kuoy
children. Two Kuoy villagers explain that the children can improve their Kuoy language ability
at home besides preschool.

“In my village, some families do not use Khmer at all. People in this village
always use the Kuoy language for communication. Consequently, kids aged two
to six can only understand and speak the Kuoy language. However, it is still good
that the kids can learn the Khmer language from the multilingual teachers.”
(Two Svay Damnak Chas villagers, group discussion by author in June 2023)

The quote highlights Kuoy villagers' role in supporting the program by applying the Kuoy
language as a communication medium in their family.

Third, Kuoy villagers support the program, recognizing its value and importance in
helping their children learn in multiple languages and cultures. The villagers believe that if only

" Multilingual Preschool Education Program in the Rovieng district is a bilingual program that uses Khmer and
Kuoy languages. This paper calls it a multilingual program because the respondents call it a multilingual program.
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Khmer-language schools existed, Kuoy students would not easily understand lessons due to the
language barrier.

“The benefit of the program is that in the future, there is no going to lose the
ethnic minority language. However, if we only use the Khmer language, we only
know the Khmer language so we will lose our language. | want my children to
study in the multilingual school.”
(Two Tropang Tontem villagers, group discussion by author in June 2023)

They advocate for sending their children to multilingual preschools to ensure they receive a
proficient education that includes their mother tongue. The quote emphasizes the program’s
advantages in enhancing the learning outcomes of Kuoy children and safeguarding their language
and culture.

In conclusion, Kuoy children have been trained to obtain multiple languages and cultures
through the program by three conditions: support from stakeholders in terms of financial,
technical and administrative assistance; teaching multiple languages and cultures at home; and
viewing the value and importance of the program.

Constraints to the Multilingual Preschool Education Program

Based on collected data from the research field, two conditions constrain the multilingual
program to equip Kuoy children with multiple languages and cultures.

First, a Khmer ethnicity teacher is teaching in the multilingual program. According to the
data, a Khmer ethnic teacher is in the program. As she is of Khmer ethnicity, it is challenging to
train Kuoy students to speak two languages when the teacher cannot provide an exemplary
teaching service in the Kuoy language. Regarding this issue, the school principal reports that,

“In principle, it requires Kuoy ethnicity to be a teacher in the multilingual preschool, but
we cannot find one. It is difficult to recruit a Kuoy preschool teacher because Kuoy
people here are not qualified to be preschool teachers. Although the current teacher is of
Khmer ethnicity, she is the best choice for the current situation.”

(A Srae Thnong school principal, personal interview by author in June 2023)

Consequently, Kuoy students are challenged to have multiple languages by learning with a
Khmer teacher. The principal acknowledges that recruiting a qualified-Kuoy teacher is difficult,
so a Khmer teacher who can speak the Kuoy language is the best choice.

Second, there is another challenging condition caused by Kuoy villagers. Kuoy children
in four villages use the Kuoy language less frequently. Kuoy children can speak the Khmer
language much better than the Kuoy language. During the in-depth interview, a commune chief
says:
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“At present, although we do not teach Khmer to Kuoy students, they can still
speak it because Kuoy parents in some villages have taught their children to speak
the Khmer language since birth. They are Kuoy ethnic minorities. However, they
speak to each other in the Khmer language, especially to their children.
Furthermore, some parents think that learning to speak the Khmer language
contributes to their children's study performance because the curriculum uses the
Khmer language and letters.”
(A Rommanie commune chief, personal interview by author in June 2023)

Consequently, Kuoy children in some villages are more proficient in speaking Khmer than their
mother tongue, as their parents prioritize teaching them Khmer for better academic performance.

In conclusion, there are two constraints to the program aimed at promoting the language
and culture of Kuoy children. First, a Khmer ethnicity teacher is teaching in a multilingual
preschool. Second, the Khmer language is appreciated over the Kuoy language by the Kuoy
people.

Conclusion

The study suggests successful and failed conditions of the multilingual preschool
program in the Rovieng district in assisting Kuoy children to have multiple languages and
cultures. According to successes, Kuoy children have received multiple languages and cultures
through the program by three conditions: stakeholders support the program in terms of financial,
technical and administrative assistance; Kuoy language is taught at home; and Kuoy villagers
view more value and importance of the program. Second, it suggests two failure conditions: a
Khmer ethnicity teacher is teaching in a multilingual preschool, and the Khmer language is
appreciated over the Kuoy language by the Kuoy people.
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Abstract

This paper presents preliminary findings from a secondary research study focusing on the
right to information (RTT) for migrant workers (MWs), specifically concerning the right to
pre-departure information of Vietnamese migrants participating in the Technical Intern
Training program (TITP) in Japan. Given the importance of ensuring migrant workers' RTI
from the early stage of their migration process, this paper examines how international and
national standards (Vietnam's current law and requirements) acknowledge and address RTT.
It also investigates the practical challenges or gaps encountered in implementing these
standards. Furthermore, it explores the relationship between the absence or inadequacy of
information and the vulnerabilities faced by technical intern trainees (trainees) to identify
a list of essential pre-departure information tailored explicitly to TITP intern's needs in
response to their current issues.

This paper argues that while maximum disclosure is crucial for accessing information,
providing a concise list of essential pre-departure information should be considered, given
the short time before departure and poorly implemented standards. It is crucial to note that
this approach does not imply denying access to other relevant information. Instead, it aims
to ensure that MWSs receive the most crucial information within the limited timeframe,
effectively addressing their emerging issues.

Keywords: Right to information, migrant workers, technical intern trainees, Vietnam.

Introduction

Among several issues faced by MWs in general and trainees in particular, this paper
chooses to focus on the provision of pre-departure information and their RTI because the lack of
information is one of the reasons why MWs are vulnerable to human trafficking in labor
exploitation (ILO, 2016), and abuses connected with migration for work arise right during
recruitment in countries of origin (Farbenblum & Nolan, 2017). Moreover, the lack of information
has far-reaching consequences not only for the MWs but also for private recruitment agencies
(PRAs) responsible for connecting them with employers abroad. For MWs, a lack of pre-departure
information can cause them to have unrealistic expectations about their working conditions, as
noted by the Mekong Migration Network (MMN)(2021b, p. 49). In addition, as argued by Hugo
& Bohning (2000), those who are ill-prepared for the challenges in the destination country are
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more likely to terminate their contracts prematurely, resulting in significant financial and social
losses for all parties involved. Many MWs have to take loans to finance their migration, and failing
to complete their contracts leaves them unable to earn enough money to repay these loans. This
affects their lives and damages the reputation of PRAs and relevant government agencies as labor
suppliers (Hugo & Bohning, 2000, pp. 21-24). As for labor migration to Japan through the TITP
channel, the incomplete information provided to trainees before their departure to Japan is also
identified by MMN as one of the two most pressing issues that stakeholders in countries of origin
can play a significant role in solving (MMN, 2021a, p. 15).

Methodology
This paper applies a qualitative method based on secondary data from examining

international and national frameworks regarding the right to information, MWs' rights and relevant
published sources.

Conceptual Framework
The RTI is often classified as an instrumental right, a prerequisite for realizing other rights.
Discussing the instrumental approach, Wenar (2005, p. 3) argues that contrary to the intrinsic
approach, the instrumental justification of rights depends on the facts about interests and
consequences. The author states that:
The instrumental approach starts with the desired consequences (like maximum
utility) and works backward to see which rights-ascriptions will produce those
consequences.
In a specific context of international labor migration, it is necessary to identify the

consequences associated with the absence or insufficiency of information and evaluate how such
insufficient information affects MWs' rights.

Regarding RTI, Mathiesen (2015, p. 221) argues that in the search for "a sufficient level of
access, we should focus on information that supports and enhances people's capabilities ."This
argument supports the instrumental approach in studying the RTI discussed above in the work of
Wenar (2005), which emphasizes the importance of identifying the connection between the
absence or insufficiency of pre-departure information and the vulnerabilities of TITP trainees.

This research may be a testament to the application of the instrumental approach in
studying the RTI of MWs. It also offers valuable insights on essential pre-departure information
for TITP trainees facing rights violations in Japan.

Findings

gFirst, the RTI is recognized under several international human rights standards, yet
there are certain challenges in interpreting and applying the right in practice. The RTI is
recognized within the scope of the right to freedom of expression (FOE), coincidentally or
intentionally, under Article 19 of the Universal Declaration of Human Rights (UDHR) and the
International Covenant on Civil and Political Rights (ICCPR). Despite certain wording differences,
the UDHR and the ICCPR recognize the right to "seek, receive and impart information and ideas"
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to everyone. However, unlike other substantive rights, the RTI as an instrumental or procedural
right is placed under another instrumental right, i.e., the FOE, which introduces certain difficulties
in interpreting and applying the right in practice. The RTT is limited in the freedom of expression
and civil and political rights, which emphasizes the political and public interests of the information
seeker. General comment No. 34 of the ICCPR also defines a right to access information held by
"public bodies." Besides, placing RTT under the political realm contradicts the provision granting
access to information for all, regardless of frontiers. McDonagh (2013, p. 20) argues that while the
FOE applies to all, the RTI appears to be associated with the "watchdog role" of the information
seeker whose interests are monitoring government activities for public interests. However, MWs
seek information to protect themselves from the vulnerabilities they may face in destination
countries. This information is essential to further other rights, such as the right to decent work,
social security, reproductive health, etc. Their interests, therefore, are personal concerns and do
not necessarily deal with the "watchdog" purpose of access to information. As an instrumental or
procedural right, the RTI is a prerequisite for realizing other rights, including economic, social and
cultural rights recognized in the International Covenant on Economic, Social and Cultural Rights
(ICESCR). Zooming on the relevant economic and social rights of MWs, General Comment No.19
on the right to social security and General Comment No. 22 on the right to sexual and reproductive
health detail not only state parties' duties to grant access to information but also the requirement
on the specific content of the information to be provided. However, these instruments do not
mention migrant workers' RTT as a technical legal term. Regarding RTI of MWs, the Migration for
Employment Convention of the International Labor Organization (ILO's Convention No. 97)
requires ratifying states to provide "accurate information and take all appropriate steps against
misleading propaganda relating to emigration and immigration ."Migrant workers' RTI is also
acknowledged in the International Convention on the Protection of the Rights of all Migrant
Workers and Members of their Families (ICRMW). Accordingly, while Article 13.2 recalls the
right to FOE, including "freedom to seek, receive and impart information" stated in the ICCPR,
Articles 33,37 and 65 of the Convention go into a degree of detail in terms of information contents.
Nevertheless, these Conventions, which are the most relevant conventions for MWs’ rights, pertain
primarily to information held by public bodies or those relating to the performance of public
functions.

Second, from the origin country perspective, Vietnam has developed quite a
comprehensive legal framework on overseas labor migration, especially the regulations of
pre-departure training for MWs. However, its implementation and monitoring are still far
from effective. In Vietnam, the RTI of all citizens is guaranteed in Article 25 of the Constitution
2013, and the Law on Access to Information (LAI) passed in 2016 which acts as a procedural law,
providing principles and procedures for the enforcement of the RTI as well as obligations and
responsibilities of state agencies in ensuring the RTI. However, similar to international standards,
Vietnam's legislation on RTI also interprets information "created by state agencies ."In terms of
MWs' rights, Article 7.1 of the Law on contract-based Vietnamese Overseas Workers (Law 69)
prohibits acts of deceitful advertising or using other tricks to deceive workers, take advantage of

21



the placement of workers abroad, organize human trafficking, exploit, to force labor, or to conduct
other illegal acts. In terms of law enforcement, since the revised law and its guiding documents
came into effect in 2022, until now, there has been no assessment of the implementation of the law.
However, as revealed in previous studies, despite regulations both mandatory and in voluntary
basic in place, the actual implementation is still far from effective. Findings from research
conducted by MMN (2019) show that the most common complaint among migrants is those
relating to the provision of limited information about working conditions in the destination
country. Vietnamese migrants also reported receiving insufficient information and assistance in
accessing social protection entitlements while working in Japan. Furthermore, according to the
current regulation, PRAs are mandatory to submit annual reports on their services to the
Department of Overseas Labor before 20 December, including their implementation of pre-
departure training.?. However, the mechanism for monitoring and evaluation is not clear. There is
no provision regulating when and how this training will be evaluated and what are the disciplinary
measures in non-compliance cases. In this regard, the Code of Conduct (COC) developed by the
Vietnam Association of Manpower Supply (VAMAS), an association of recruitment agencies,
seems to provide a more explicit M&E mechanism. Accordingly, VAMAS will develop an annual
rating and award system for the best-performing recruitment agencies(VAMAS, 2018, p. 17).
However, the COC runs voluntarily, aiming to promote better practices among VAMAS's member
agencies.

Third, applying the instrumental approach in RTI studies, a list of essential pre-
departure information is identified based on examining the connection between the absence
or insufficiency of pre-departure information and the intern's vulnerabilities. Several
previous research have shed light on the issues faced by trainees working in Japan and concur that
verbal and physical abuses at the workplace, long working hours, low wages, unpaid overtime,
overcharging of housing rent, and racial discrimination are among common problems faced by
TITP trainees (Chonlaworn, 2021, p. 35). Besides these employment violations and living
conditions, in the paper, Chonlaworn (2021, p. 43) highlights emerging issues like intern
disappearances, illegal recruitment practices, and reproductive health violations. Other scholars
have also highlighted these issues. Regarding intern running away issues, Sunai (2020) claims that
trainees experience low wages, debt, and violence and bullying at their workplace, leading many
to run away (Sunai, 2020, p. 23). Unfortunately, documented cases reveal that these runaways
often fall into the hands of Japan's illegal broker system, which is expanding in Japan (Sunai, 2020,
p. 25), exposing them to the risk of human trafficking. In terms of reproductive health rights,
Chonlaworn (2021, p. 45) references cases of some female Vietnamese and Chinese trainees
experiencing reproductive rights violations while working in Japan and claims that most women
do not realize their right to reproductive health, meaning their right to give birth and raise a child
while working as a trainee in Japan. Multiple media news coverage has also exposed these

2 Article 15 and Annex XIII of the Circular 21
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violations, spotlighting cases of unwanted pregnancy, giving birth in isolation without any care
and forced deportation of female interns from Vietnam (The Asahi Shimbun, 2022a, 2022b). These
interns all came across a rumor that foreign trainees would be required to return to their home
countries if they became pregnant. Under Japan's laws, TITP interns are entitled to several social
protection benefits, including labor and social insurance schemes, as outlined in the Technical
Intern Trainee Handbook (OTIT, 2022, pp. 52-58). However, MMN (2019) indicates that
Vietnamese interns receive insufficient information and assistance in accessing social protection
entitlements while working in Japan. During times of crisis or unexpected circumstances like
COVID-19, social assistance measures, such as the relief package of 100,00 Yen, are also provided
to those in need. Yet, this measure has not reached all the trainees, partly due to a lack of official
announcements about the payment (Tran, 2020, p. 7). The COVID-19 pandemic and economic
situation like the devaluation of the Japanese Yen and rising inflation have exacerbated issues for
MWs, exposing interns to new emerging issues in Japan. MMN (2021a), Chonlaworn (2021, p.
46), and Tran (2020, p. 10) report that the pandemic has significantly affected interns already in
Japan, leaving them vulnerable to job losses entailing losses of housing, reduced salaries, the
inability to return home or overstay due to travel restrictions. Concerning Japan's economic
instability, no research has explored its effects on MWs and interns. However, news reports
highlight the considerable difficulties and challenges faced by interns during this period. Interns
share that their life has been more difficult in the past two years, primarily attributed to the
depreciation of the yen and the increase in prices of essential commodities, including food, and
soaring rental costs (VietNamNet, 2023). In response, many interns need to extend the duration of
their loan repayments (VnExpress, 2022), while others choose South Korea and Europe as
alternative destinations (Mumtaz, 2023). Another issue is that many interns contact Japan's
agencies instead of reaching their country of origin. There are cases of interns who sought help
from several Japanese agencies, including the Organization for Technical Intern Training (OTIT),
which oversees the intern program, yet received no support from them (Mainichi Daily News,
2022; Tran, 2020, p. 11). In addition, while contact information for Vietnamese agencies is
available, there is a notable absence of specific information on their roles, the types of support they
provide, and the complaint mechanisms they offer (MMN, 2019, pp. 100—101). All these claims
raise concern about the origin country's roles and duties in protecting their citizens abroad. They
also highlight the need to provide contact information for both Japanese and Vietnamese agencies,
with more specific details about their roles, support mechanisms, and complaint procedures. The
existing literature offers valuable insights into the vulnerabilities faced by TITP trainees. To
address these challenges proactively, a list of essential pre-departure information tailored to the
specific needs of TITP interns is identified below:
1. Rights and obligations, with a special focus on basic knowledge of forced labor, human
trafficking, and gender-related issues; and information on social security entitlements and
reproductive health
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2. Contact information and complaint mechanisms, with clear contact details of both Vietnam
and Japan's relevant agencies, along with their roles and services, and an explanation of
complaint procedures.

3. Updated information on pressing issues, such as insights into past COVID-19 impacts,
current Japanese Yen devaluation, rising inflation, and changes in both countries' laws and
policies.

Given the short time before departure and poorly implemented standards, as analyzed above,
providing a concise list of essential pre-departure information is crucial. This approach is similar
to the core rights approach discussed by Ruhs (2017). For Ruhs (2017, p. 173), one reason for
considering the development of a more concise list of rights for migrant workers is rooted in the
fact that the actual ratification and implementation of ICRMW and ILO conventions related to
migrant workers by participating states have been unsatisfactory in practice. Similarly, the list of
core information before departure proposed in this paper is developed in the context of well-
established requirements but ineffective implementation in reality.

Conclusions and suggestions

The discussions highlight some challenges and gaps encountered in implementing the
standards recognized RTI of MWs. In addressing these challenges, there is a need to clarify the
interpretation of the RTI for MWs, enhance M&E mechanisms with clearer disciplinary measures,
and provide a concise list of essential pre-departure information tailored to the emerging issues
faced by a particular group of MWs.

This paper proposes a concise list of essential pre-departure information as a potential
solution and argues that while maximum disclosure is crucial for accessing information, a concise
list of essential pre-departure information should be considered given the short time before
departure and poorly implemented standards. It is crucial to note that this approach does not imply
denying access to other relevant information. Instead, it aims to ensure that MWs receive the most
crucial information within the limited timeframe, effectively addressing their emerging issues. The
proposed list of essential pre-departure information not only initiates discussions but also
highlights the need for future research, such as exploring how and to what extent this essential
information is provided to trainees in practice could be an area for future investigation.
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Abstract

Limited research focuses on women empowerment in fisheries and aquaculture sectors and
their challenges without linking it to poverty. Existing studies mainly discuss women's
activities without understanding their core issues from the perspective of local fisheries
villages. This qualitative study explores the challenges women's empowerment faced in the
fisheries and aquaculture sector, which contributes to poverty in Thailand, using a
conceptual framework of women's empowerment, poverty, fisheries and aquaculture. The
study employed surveys and group discussions as research methods. A total of 70 surveys,
comprising 34 questions each, were distributed. Of these, 52 surveys were valid, while 18
were excluded due to their irrelevance. Content analysis was used to analyse the survey and
group discussion data. The findings highlight significant challenges local fisheries villages
face, including limited land access, poor government policies, intermediaries’ issues, and
technological limitations. These challenges shed light on the potential link between
women's empowerment and poverty creation. The study suggests remedies such as
improved technology, establishing women's training centres that promote income
generation, and more effective government policies targeting local fisheries regions.
Generally, the researcher highlighted the need for government agencies and NGOs in
Thailand to support women’s empowerment in the fisheries and aquaculture sector, mainly
in financial and training support.

Keywords: Women empowerment, poverty, fisheries, and aquaculture, non-Governmental organisation.

Introduction

According to the United Nations Development Program (2015), the Sustainable
Development Goals have established generally agreed-upon aims, such as ending extreme poverty
(Goal 1), achieving gender parity, and empowering all women and girls (Goal 5) (Razavi, 2016).
Evidence suggests that women's empowerment is one of the essential components in achieving the
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17 SDGs. As such, its incorporation into the SDGs has attracted attention in the current discussion
on Development (Yila & Sylla, 2020).

Poverty severely challenges our nation's progress, individual opportunity, and the public's
health and safety (Gordon, 2011). Despite widespread attempts to alleviate poverty, it affects a
sizable fraction of the world's population. Despite being a significant issue, still little is known about
poverty. Poverty has a chilling effect on human potential and the prospects for global development.
The implications for skill development are likewise substantial. This research provides a
comprehensive analysis of how discrimination against women in the fisheries and aquaculture
industries exacerbates poverty in Thailand.

Despite being underrepresented in the literature, women have made significant
contributions to the fisheries and aquaculture industries; this research looks at their impact in these
areas and how their difficulties have contributed to Thailand's high poverty rate. It is essential to
keep in mind that the number of women in the globe is nearly equal to the number of men and that,
according to the most up-to-date statistics, there are now more women and people who identify as
women in Thailand than men. According to the World Bank's compilation of development
indicators from credible sources in 2021, women made up 51.37 per cent of the population in
Thailand. The (World Bank, 2022) was consulted for information on Thailand's population, present
female numbers, historical trends, predictions, and forecasts.

Therefore, this study aims to explore the challenges that Local fisheries women face and
how they continue to leave these women in abject poverty, which most literature does not discuss
from the local people's perspectives.

Methodology

This case study investigates the fisheries and aquaculture sector in Thailand's Ban Khun
Samut Chin, Ban Khun Samut Thai, and Ban Laem Sing villages. The research design combines
qualitative methods like questionnaires, field observations, and group discussions to understand
women's empowerment challenges in the three villages. The aim is to capture perspectives from the
principal researcher and participants, utilising the strengths and weaknesses of each method to
complement each other.

The study aimed to explore the role of women in the fisheries and aquaculture sector in
eradicating poverty. Data collection involved fish farmers meeting inclusion and exclusion criteria,
using closed-ended questionnaires, field observations, and focus group discussions. Group
discussions provided qualitative insights, while field observations focused on fisheries and
aquaculture activities in selected villages.
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The study collected qualitative data from March 23 to May 2023, with informed consent
from participants. The principal researcher distributed questionnaires and focus group discussions,
with a trained research assistant helping with audio recordings, note-taking, and translation.

The study analysed transcripts and quotes using purposive sampling in fisheries and
aquaculture villages. Data analysis focused on women's empowerment and poverty reduction, with
rigour and validation strategies employed. A pilot study was conducted in three villages, with
questionnaires pretested among ten fishermen and fish farmers.

Conceptual Framework

Poverty
4
Women Fisheries and
Empowerment < Aquaculture
Access to Access to Participation In Control Mobilization
Resources Training Decision Making
Process

Figure 1.0: Conceptual framework

This study utilises the interpretive research philosophy, idealism, and feminism theory to
explore the concept of gender empowerment and women's empowerment in the fisheries and
aquaculture industries. Social feminism emphasises the importance of addressing oppressing
women for cultural and economic reasons. On the contrary, the Women in Development perspective
challenges the notion that women have historically been marginalised and excluded from the
development process.

Women's empowerment is about more than just personal accomplishment; it is about the
well-being of other women in the community (Kabeer, 2005). This dimension involves managing
resources, coordinating collective action, and caring about their personal and community well-
being. Women's control over their resources can lead to higher income and negotiating power,
which can help alleviate poverty.
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This research emphasises the capacity of women to engage in the fisheries and aquaculture
industries as entrepreneurs, employees, or leaders, ensuring access to resources, education, and
training. Women's mobilisation involves mobilising women and establishing networks that promote
empowerment. This involves forming women's groups, cooperatives, and organisations that aid,
training, and resources.

The conceptual framework emphasises women's empowerment by emphasising their
control over and access to resources, their ability to access markets, their ability to participate in
decision-making, and their ability to get knowledge and education. (Adam et al., 2021; James et al.,
2021). These characteristics will be measured using the International Food Policy Research
Institute's Women's Empowerment in Agriculture Index (WEAI) (Repoa Brief, 2019). The
paradigm also considers women's difficulties due to uneven access to resources, limited mobility,
and gender-based discrimination.

Poverty is a complex issue that can be addressed through gender balance in eradicating poverty
(Kanbur & Squire, 2001). Addressing poverty as a disease has to deal with the incapacity to provide
necessities like clothing, food, and shelter.

The challenges and prospects Women face in the Fishery and Aquaculture sector in Samut
Prakan Province.

The variable "women face gender discrimination™” indicates that 75.00 per cent of the
respondents acknowledged experiencing gender discrimination in the fisheries and aquaculture
sector. In contrast, 25.00 per cent of the respondents stated they had not encountered such
discrimination. Regarding the types of discrimination faced, the most prevalent form reported by
the respondents was the lack of access to credit, with 69.23 per cent highlighting this issue. None
of the respondents mentioned experiencing less pay or sexual abuse. Limited access to resources,
such as fishing gear, was reported by 25.00 per cent of the respondents. A small percentage of
respondents (3.84 per cent) indicated facing multiple forms of discrimination, including all the
mentioned types, while 1.92 per cent reported facing none of the mentioned types.

Table 1.0: Challenges faced in the fisheries and aquaculture sector.

VARIABLES NUMBER FREQUENCY (%)

Gender faced by women.
Yes 39 75.00
No 13 25.00

Types of discrimination
faced
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Lack of access to credit 36 69.23

Less pay 0 0.00
Limited access to resources 13 25.00
(fishing gear, etc.)

Sexual abuse 0 0.00
All the above 2 3.84
None 1 1.92

How effective is the policy

Very effective 2 3.84
Somewhat effective 8 15.38
Not effective at all 26 50.00
I do not know 16 30.77
Does the policy hinder

women?

Yes 2 3.85
No 38 73.07
No idea 12 23.07

Group discussion results

Participants were questioned on their opinions of poverty and their reasons for considering
themselves poor. Most respondents (Respondents 1, 3, 4, and 5) acknowledged that they consider
themselves poor for various reasons, such as the inability to financially support their children's
education, inadequate income, limited access to fishing supplies, and limited decision-making
capacity. For example, financial constraints in education emerge during the discussion: "Because
I cannot afford to send my children to school" (Respondent 1). "Because | do not earn enough to
support my children's education... | cannot give them money for their transportation to school"
(Respondent 2). "Because | cannot afford to pay the registration fee for access to the river to give
me easy access for fishing on the river" (Respondent 3). "Because we cannot afford to make some
financial decisions on time" (Respondent 4). "Because my children are not attending school™
(Respondent 5).

(Respondent 1) “Most of us stop schooling because the money we will spend on transport
alone for a month is enough to feed the family for more than three or four months. Respondent 1
also says, “We know the impact of education, and we wish we could afford to go, but we cannot.”
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When discussing women's roles in the village, it was mentioned that women primarily
engage in fish farming and trading, a few work as bike riders, and many are housewives.
Respondent 2 also mentioned the existence of a fishers association but noted that meetings are
infrequent: "Yes, we have a fishers association; however, the people here hardly meet for
meetings. Meaning they only meet occasionally” (Respondent 2). "Women here are mainly
engaged in fish farming and trading; a few are bike riders, and many are housewives" (Respondent
1).

"Women here primarily assist their husbands on the sea coast and participate in the
separation of caught shrimps. They are responsible for drying the shrimp for sale in the market"
(Respondent 3).

"Almost all the women in this village work in the aquaculture sector. Only a few own plots
of land, while most farms are owned by private officials who employ men and women to care for
the farm until harvesting. Some women here do own their farms" (Respondent 5).

Responding to the question about non-governmental organisations (NGOs) working in the
area, Respondent 5 mentioned the existence of an NGO called Chum Chon Thai in the past, but it
is no longer active. "There was an NGO called Chum Chon Thai in the past, but not anymore™
(Respondent 5).

The mention of sales going through intermediaries and traders indicates that the fishers have
limited control over the pricing of their products. This data highlights a power dynamic within the
supply chain, where the intermediaries hold significant influence: "The sales go through the
middlemen and traders, so they give them a price" (Respondent 5).

Discussion

Low levels of human capital. Lack of education and skills in the population can limit productivity
and economic growth, perpetuating poverty. Most people in three villages are high school holders
(86.46 per cent), but many stop schooling due to financial and mobility restrictions. Due to financial
constraints, many children stop schooling after high school or university admission.

Lack of proper information. Access to information is crucial for women's empowerment (Kumar &
Roy, 2014; Orentlicher, 2020) in fisheries, as it helps them make informed decisions and take
advantage of opportunities. However, many village women lack access to information, particularly
in selling their fish, which leads to middlemen buying and connecting them to buyers. Additionally,
69.23 per cent of respondents were unsure about the effectiveness of existing government policies
and questioned the existence of an NGO in the village. This study argues that lack of information
has affected their productivity and income, making them impoverished.

The lack of fishing equipment. Few tools such as boats, nets, and gear pose a significant challenge
for women engaged in fisheries activities. About 25.0 per cent of respondents reported insufficient
fishing equipment, which restricts their ability to increase productivity and expand fishing
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operations. Insufficient access to technology can hinder productivity improvements and economic
advancement, trapping impoverished communities. Most respondents (59.61 per cent) emphasise
implementing strategies, including access to new equipment.

This study argues that outdated fishing tools and equipment limit women's daily activities
and income. The lack of access to modern-day fishing equipment also contributes to a lack of
economic opportunity (Pomeroy et al., 2020; Quisumbing & Pandolfelli, 2010), as women use their
hands to pick fish and shrimp, causing delays in fish processing, which causes delay and at the end
causes lack of finance.

Limited access to credit and financial services. The lack of access to financial assistance is a
significant barrier women face in remote villages, leading to poverty. A survey and group discussion
revealed that 69.23 per cent of respondents expressed frustration with the lack of credit access, the
most prevalent form of discrimination. The geographical challenges and traditional requirements of
financial institutions limit women's chances of obtaining loans, as they work in fishing and
aquaculture sectors or engage in petty trade. This paper argues that lack of access to finance directly
affects their ability to be productive and improve their livelihoods, just like (Boukhatem, 2016)
believes financial resources hamper impoverished people's productivity and ability to make a living.
Without financial support, they cannot expand their aquaculture farmland or purchase new fishing
equipment, limiting their income-generating potential and keeping them trapped in a cycle of
poverty.

Inadequate infrastructure. These scholars believe that Road networks can hinder economic
activities, trade, and market access, limiting development opportunities and perpetuating poverty
(Chu, 2014; Zhao & Yu, 2021). In the three villages, only motorcycle bikes are accessible, leaving
residents reliant on walking or boats. Poor road infrastructure hampers mobility, especially for
women who work in farming and small-scale businesses. Women are compelled to sell their goods
to intermediaries, who exploit the situation by purchasing at lower prices and reselling them in more
accessible markets at higher rates. In contrast, women earn meagre returns due to limited mobility
and a lack of alternative options.

Weak government policy

Weak governance policies in three villages contribute to poverty perpetuation. These
policies create an unfavourable business environment, discourage investment, and limit economic
growth opportunities (Ayanwale, 2007). Around 69.23 per cent of respondents lack awareness about
government policies supporting their economic endeavours, leaving them uncertain about resources
and assistance. The absence of clear and supportive policies has negatively impacted villagers'
productivity and economic prospects. The dependency on elderly citizens' monthly income
reinforces the cycle of poverty and restricts their ability to break free from their current
circumstances. This study argues that the lack of effective governance policies leads to inadequate
resource allocation and limited access to essential services, further marginalising villagers,
especially women, and perpetuating the cycle of poverty.
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Conclusion and Recommendation

The study highlights challenges in women's empowerment in Thailand's fisheries and
aquaculture sector, contributing to poverty in local fishing villages. The Sustainable Development
Goals emphasise gender equality, but obstacles like limited land access, inadequate infrastructure,
and outdated fishing equipment hinder progress. To address these issues, the study recommends
improving technology, establishing women's training centres, and implementing effective
government policies tailored to local fisheries regions.
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Abstract

Indonesia recognizes indigenous peoples’ rights on customary land under Article 18B
Clause 2 of the Indonesian Constitution 1945 and Article 1 (2) ICESCR but fails to ensure
indigenous peoples enjoy their rights. Talang Mamak indigenous peoples who live in Riau
Province, Indonesia, lost their customary land rights for many reasons. Therefore, Talang
Mamak must know and be aware of their rights and legal basis to protect and reclaim their
rights. Because of that, some NGOs in Riau Province provided Talang Mamak indigenous
peoples with legal education — part of legal empowerment — to increase their knowledge,
skills, and attitude, expecting they will protect their customary land rights effectively and
efficiently. This study aims to view the effectiveness and efficiency of legal education for
community paralegals in Talang Mamak in protecting their customary land rights and their
challenges. This qualitative study reviews academic journals, NGO reports, media
coverage, and personal fieldwork observation to analyze the effectiveness and efficiency
of legal education through the legal empowerment concept. This study shows that legal
education increases Talang Mamak's ability to implement their legal knowledge, skills, and
attitude through strategy implementation and the expected result of customary land rights
protection. This study demonstrates that legal education improves effectiveness and
efficiency in protecting and defending their customary land rights.

Keywords: Legal Education, Customary Land Rights, Talang Mamak Indigenous peoples,

Indonesia.

Introduction

Since the early 1970s, the term indigenous peoples has been transformed (Kingsbury, 2008,
p. 103) and is currently used as a strategic and advocacy tool (Arizona and Universitas Gajah Mada,
2023, p. 1). Because of that, the experts and institutions interpret the definitions of indigenous
peoples in various ways. Relying on their perspectives, the United Nations, the International Labor
Organization (ILO), and the World Bank try to define the term (Kingsbury, 2008, p. 109). Hence,
the definition of indigenous peoples is still contested among experts and institutions.
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As a concept, indigenous peoples affect legal and political significance, specifically
emerging basic rights such as lands, territories, water, and other resources. Those rights rise as the
special relations of many indigenous peoples to land under their historical aspect and are supported
by the international human rights instruments such as Article 1 Paragraph 2 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR), and Article 27 of the International
Covenant on Civil Political Rights (ICCPR). Specifically, several articles in the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) formulate close ties between
indigenous peoples and lands, namely Article 8 b, Article 10, Article 25, Article 26, Article 27,
Article 28, Article 29, Article 30 and Article 32.

Notwithstanding debates about indigenous peoples' definition and concept regarding rights,
indigenous peoples worldwide have been discriminated against by conflict over land, forest,
mineral resources, fishing rights, and other natural resources. These conflicts cannot be avoided
since indigenous peoples strongly connect with their land. Moreover, these conflicts emerge in the
context of rapid economic change, often accelerated by government-supported development
projects (Kingsbury, 2008, p. 133).

In the Indonesian context, Article 18B Paragraph 2 of the Indonesian Constitution of 1945,
Article 5 Paragraph 3, and Article 67 of Forest Law Number 41 of 1999 have mentioned explicitly
a strong connection between indigenous peoples and land, forest, and other resources. However,
land, forest, and other natural resources beneath the ancestral area have affected indigenous peoples
in land tenure conflicts (Clarke, 2001, p. 242). Indigenous peoples in Indonesia have been pushed
away from their ancestral area due to extractive activities conducted by government-supported
companies. Indigenous peoples suffer while their ancestral land and law emphasizing communal
property rights are disregarded by state law. Inevitably, as state law under the Constitution,
indigenous peoples must use a combination of state law and customary law to protect their land
rights.

1.1. Talang Mamak Indigenous Peoples Amid Conflict in Protecting Customary Land Rights

In history, around 60 indigenous tribes in Talang Mamak, who spread over Riau and Jambi
Province, Indonesia, are recorded as Talang Mamak community members. However, according to
the Archipelago Indigenous Peoples Alliance or Aliansi Masyarakat Adat Nusantara/ AMAN
Indragiri Hulu (2023), only 29 tribes are active and still exist as indigenous peoples regarding
Article 18 paragraph 2 of the Indonesian Constitution of 1945.

Meanwhile, only 3 of 29 indigenous tribes are free from internal or external conflict related
to land tenure or customary land rights, and the rest of the indigenous tribes face conflict with palm
oil plantations, the forest industry, and coal mining companies. Furthermore, their conflicts are
exacerbated with transmigrant communities and national parks under the national government, an
internal conflict among the head and members of ancestral communities, and conflict with the head
of the village. Inevitably, 26 indigenous tribes have to struggle to protect the dignity and wealth of
their land.
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1.2. Legal Education for Talang Mamak, Indigenous Peoples in Protecting Customary Land
Rights

As an unwell-educated community, Talang Mamak lacks an understanding of state law
utilized by the opposition to exacerbate discrimination. For example, PT Inecda managed the
customary land of Talang Sungai Parit indigenous tribes without consent from the community
leader or batin (Seftirizanda, 2016, p. 13). Companies also use state law to criminalize Talang
Mamak while protecting their customary land (Ali, 2016). In addition, Talang Mamak will lose
their ancestral land because Talang Mamak have not been legally recognized as indigenous peoples
under the regulation of the Ministry of Home Affairs Number 52 of 2014.

Undoubtedly, protecting the ancestral land of Talang Mamak needs an understanding of
state law and customary law. Without customary law, state law will stand only for business
interests. On the other hand, without a state law, the claim of Talang Mamak about the ancestral
area, land, and forest will be unilateral claims. Hence, implementing legal pluralism in Talang
Mamak, particularly in protecting customary land rights, is important since it has been
conceptualized as a situation where different sources of law exist in a community. Meanwhile,
without a basic legal degree, Talang Mamak needs a lawyer who understands state law and how to
explore and maximize it with their customary law (Harper, 2011, p. 37).

Several NGOs in Riau Province work on legal issues, namely the Legal Aid Institution of
Pekanbaru (Lembaga Bantuan Hukum Pekanbaru/ LBH Pekanbaru) and the Association of
Defenders of Archipelago Indigenous peoples (Perhimpunan Pembela Masyarakat Adat
Nusantara/ PPMAN) provided legal education training to help bridge the gap. Legal education
aims to raise awareness and knowledge of Talang Mamak about their rights under state law and
how to explore state law mechanisms in the advocacy of customary land rights protection.

Research Method

This qualitative study reviews academic journals, NGO reports, media coverage, and
personal fieldwork observation in examining the effectiveness and efficiency of legal education in
protecting customary land rights in the Talang Mamak indigenous peoples area. In enriching this
study, some comments from scholars or experts will be included in the analysis. The strategy of
community paralegals is assessed under their capability to understand state law, use legal
knowledge and mechanisms under state law, and have confidence in establishing a relationship
with local government and legal enforcer. The analysis is conducted through the legal
empowerment concept to analyze the effectiveness and efficiency of legal education in protecting
customary land rights.

Result and Discussion
3.1. Effectivity of Legal Education in Protecting Customary Land Rights of Talang Mamak

Talang Mamak have been reclaiming their ancestral land rights from when and where they
were expelled following the massive creation of palm oil plantations, forest industries, and coal
mining. The state law is expected to support the customary law to effectively bring changes and
pressures upon the whole. Although the effectiveness in solving disputes is not merely about the
law, particularly the state law, but also power differentials and applicable law, including customary
law (Berenschot and Rinaldi, 2011, p.2).
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Effectivity means the expected and existing results or goals are surpassed. In this context,
the effectivity can be analyzed how legal education affects indigenous peoples in their outcomes
of protecting customary land rights (Berencshot and Rinaldi, 2011, p. 53; Ubink and van Rooij,
2010, p. 18). Talang Mamak has different goals differ on the ancestral communities, such as seizing
back the land, establishing people plantations, regular or non-regular compensation, and agreement
to separate the land (interviewed with Gilung, Head of AMAN Indragiri Hulu, annual report and
personal observation). Meanwhile, the effectiveness of legal education can also be analyzed
through how it emphasized the level of Talang Mamak's awareness about their land rights, explored
the state law mechanism, and increased confidence (Goodwin and Maru, 2014, p. 25).

Legal education as part of legal empowerment for the community is constructed to support
the claims brought in light of the institutional requirements, such as reclaiming or receiving
compensation (Maru and Gauri, 2018, p. 2). Moreover, achieving the claims consist of several
strategies chosen by the ancestral communities led by community paralegal. Community paralegals
might aspire to cultivate knowledge, combine several strategies, pursue remedies creatively, and
propose a more plausible model for delivering justice service to all (Maru and Gauri, 2018, p. 5).

Hence, the effectiveness of legal education can be analyzed from chosen strategies and
expected goals or results from Talang Mamak. Legal education inspired Talang Mamak to choose
strategies: litigation or non-litigation or combining them. Common non-litigation strategies are
mapping, education, organizing, public hearing, complaint, discussion, negotiation, and mediation
(Mujiburohman et al., 2017, p. 126; Charin & Hidayat, 2019, p. 31; Maru and Gauri, 2018, p. 22;
Zakaria, 2016, p. 143). Moreover, litigation strategies are lawsuits and administrative complaints
Gilbert and Begbie-Clench, 2018, pp. 7-8).

The chosen strategies are gradually improving the level of understanding of Talang Mamak
on state law, especially for community paralegals. Moreover, legal education is expected to trigger
Talang Mamak to be more active, establish a commitment to protecting ancestral land, and
strengthen community cohesion, representation, and confidence (Gilbert and Begbie-Clench, 2018,
p.12). Consequently, the applicable strategies contribute to meeting the goals effectively.

For example, mapping the ancestral area became a main strategy and accelerated advocacy
in protecting customary land rights conducted by Talang Mamak (Mujiburohman et al., 2017,
p.108). The ancestral area mapping result will be essential to prove the ownership and as evidence
in the burden of proof in litigation or non-litigation strategy. Mapping, which emerged in legal
education in-class sessions and discussions after the training, is identified as a participatory
approach with potential application to legal empowerment evaluation and an essential element in
proving ancestral area before the courts (Gilbert and Begbie-Clench, 2018, p. 11).

The mapping process of the ancestral area combines knowledge of customary and state law
about the history of owning land, location, and borderline of the ancestral area under the Ministry
of Home Affairs regulation. The mapping process has demonstrated to the companies that Talang
Mamak is a valid land owner or at least Talang Mamak still have the ancestral area. For example,
Anak Talang indigenous tribe used their ancestral map to negotiate with PT Runggu Prima Jaya
and PT Tasma Puja to obtain regular compensation and urge the company to establish a palm oil
plantation for the community (Department of Communication and Information of Riau Province,
2018). For another example, the Talang Parit tribe uses their ancestral maps to accelerate advocacy
at the province level (Mujiburohman et al., 2017, p. 123; Charin and Hidayat, 2019, p. 26).
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3.2. Efficiency of Legal Education in Protecting Customary Land Rights of Talang Mamak

The emergence of legal education as part of legal empowerment is not denied from the
pursuit of creative ways to reach justice and minimize cost units (Maru and Gauri, 2018, p. 5).
Indigenous peoples worldwide, particularly in Indonesia, only have enormous financial support
from grant donors (Ubink, 2018, p. 932). Because of that, legal education is expected to maximize
the minimum resources in supporting the strategies.

However, legal education offers costly state law mechanisms for indigenous peoples. For
example, a district court lawsuit until the Supreme Court will spend money, energy, and time. In
Indonesia, the paralegal's role as a lawyer was delegitimized (Lutfiyah, 2021, p. 527) because the
paralegal is only legitimate in providing legal assistance outside the court. Hence, indigenous
peoples must pay for lawyer services or are uneasy about seeking legal aid centers with a voluntary
spirit (Azalia, 2020, p. 86).

Indigenous peoples were forced to accept defeat in a weak position without written, valid
and concrete evidence (Gilbert and Begbie-Clench, 2018, p. 6) while arguing claims against multi-
national companies in the courtroom. The Constitutional Court Decision Number 35 of 2012
acknowledged that Talang Parit and Talang Perigi indigenous tribe sued PT Inecda, and the claim
failed. The decision argued that the judge recognized the customary forest and land; however,
Talang Mamak needed to provide evidence to prove its claims.

Efficiency is interconnected with effectivity, even though efficiency does not merely focus
on a goal or result but also on resources used in reaching a goal or result. In an efficient context,
legal education is expected to urge community paralegals in Talang Mamak to use resources
efficiently. Meanwhile, legal education has not contributed to resource usage efficiently since the
mechanism provided by the state law still requires cost, time, and other resources. A lawsuit in the
district court is costly because it requires a register fee, location assessment fee, fee for the lawyer,
and weekly operational cost. In addition, the judges will assess the claim following written
evidence, and it is challenging for Talang Mamak since they have not been recognized officially
by the local government.

Therefore, legal education urges Talang Mamak creatively to manage its limited resources.
Since the litigation mechanism is costly, the non-litigation mechanism is the most efficient model
for protecting customary land. According to the fieldwork observation, community paralegals
frequently negotiated or meditated with companies or local governments to protect their customary
land rights because non-litigation offers low-budget advocacy and measurable effects.

Moreover, supported by AMAN Indragiri Hulu and other NGOs, Talang Mamak proposes
several programs for grants or donors as part of the consequences of intervention. Although the
intervention fails to meet outcomes, it still has important effects (Li, 2020).
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Conclusion

The achievement of legal education in Talang Mamak relies upon their indigenous tribes'
desired outcomes and strategies. Research has indicated that Talang Mamak has enhanced its
comprehension of state law to attain its preferred outcomes. The effectiveness and efficiency of
legal education have been demonstrated in the protection of customary land rights of Talang
Mamak. Nevertheless, although the intervention may fail to attain its desired outcomes, it still has
important impacts as lessons learned for future advocacy.

The importance of legal education in protecting customary land rights for Talang Mamak
underscores the imperative for national and local governments to support this initiative. Although
non-governmental organizations are spearheading legal education programs, the government must
intercede and extend constitutional protection to the indigenous peoples of Indonesia.
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The Immediate Socio-Economic Impacts of the Rice Tariffic Law of

2019 on Small-Scale Mindanao Rice Farmers

KRISTINE BACARRA CABARDO!
Institute of Human Rights and Peace Studies, Mahidol University, Thailand

Abstract

This research study examines the immediate socio-economic impacts of the Rice
Tariffication Law (RTL) on small-scale rice farmers in Mindanao, Philippines. The study
adopts a qualitative research design, utilizing case studies, in-depth interviews with ten
farmers and a rice mill owner, and two focus group discussions. The participants were
selected based on their involvement in rice farming before and during the implementation
of the RTL and their representation from different regions in Mindanao. The study
analyzes the collected data by identifying emerging patterns, themes, and ideas and
compares them with existing statistics, government data, and academic research. The
findings reveal that the farmers faced exacerbated challenges regarding land ownership,
access to planting and post-harvest equipment, declining incomes, and the need to
diversify income sources while implementing RTL. In addition, they have limited prior
knowledge and involvement in the formulation and implementation of the law. They lack
access to consultation and decision-making processes, highlighting a disconnect between
the farmers and the legal decision-making apparatus. The research also explores the
impact of the Rice Competitiveness Enhancement Fund (RCEF) on farmers, revealing
varying experiences and the need for more effective support. Based on the findings, the
research recommends policy changes prioritizing research and data-driven decision-
making, inclusive policy formulation with active farmer participation, comprehensive
support programs, sustainable agricultural practices, and strengthening social support
systems. By implementing these recommendations, the study aims to alleviate the socio-
economic difficulties faced by small-scale rice farmers in Mindanao and promote a more
sustainable and inclusive agricultural industry.

Keywords: Rice Tariffication Law, Small-scale rice farmer, sustainable agriculture, agriculture,
Philippines agriculture.
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Introduction

The Philippines has long relied on rice as a staple food, with a significant portion of its
population cultivating rice, especially in Asian countries like the Philippines, where rice remains a
crucial food source (Cororaton, 2004). However, the challenges faced by small-scale rice farmers
in Mindanao, the country's southernmost island, have only been exacerbated by the implementation
of the Rice Tariffication Law (RTL) in 2019. The immediate impacts of this law on these farmers,
who cultivate less than 5 hectares of land for rice production, have raised serious concerns about
their economic stability and well-being.

Small-scale rice farmers in Mindanao have long encountered many socio-economic
difficulties, including poverty, armed conflicts, and inadequate access to resources and support
systems (Balicasan, 2003). These farmers have traditionally relied on subsistence farming to meet
their needs, but their voices have often been excluded from important policy-making decisions that
directly affect their livelihoods. While the RTL aimed to ensure a stable rice supply for consumers
at low prices, it has led to significant challenges for these farmers.

The implementation of the RTL opened doors for increased rice imports, flooding the local
market with cheap imported rice and resulting in stiff competition for local farmers (Arcalas,
2022). The absence of protection mechanisms left them struggling to compete, causing reduced
demand for their produce and declining prices. This situation has led to a considerable decrease in
their income, adding to the economic vulnerabilities that these farmers were already facing.

While the law was intended to secure a sufficient supply of low-priced rice for consumers,
questions have arisen about the government's commitment to safeguarding the price security of
small-scale rice farmers. With a substantial influx of rice imports, these farmers are exposed to
volatile market conditions and unpredictable price fluctuations. The government's efforts to
provide income security for farmers have been questioned, especially given the rising production
costs and falling selling prices that farmers confront.

In response to these challenges, small-scale rice farmers in Mindanao have exhibited
resilience and resourcefulness. Many have diversified their income by farming livestock and
cultivating additional food crops for household consumption and other needs (Dy, 2013). These
alternative strategies are driven by the pressing need to secure additional income streams and
mitigate the effects of unpredictable rice prices and economic uncertainties.

The immediate socio-economic impacts of the RTL on these farmers have prompted the
need for a deeper understanding of the intricate dynamics between policy implementation, farmers'
livelihoods, and economic well-being. This study delves into the specific impacts of the RTL on
small-scale rice farmers in Mindanao, shedding light on the challenges they face and the
complexities of their responses. By identifying and analyzing these impacts, this research aims to
contribute to informed policy decisions prioritizing these vulnerable farmers' needs and concerns.
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Methodology

This study employs a qualitative research design focusing on case studies to delve into the
immediate socio-economic impacts of the Rice Tariffication Law (RTL) on small-scale rice farmers
in Mindanao. Qualitative research allows for an in-depth exploration of the participants'
experiences and perspectives, providing rich insights into the topic's complexities.

The central research question of this study is: "What are the immediate socio-economic
impacts of the Rice Tariffication Law on small-scale rice farmers in Mindanao?" The primary
objectives include investigating the RTL's specific impact on small-scale rice farmers' incomes,
particularly concerning production expenses and income from selling rice. Additionally, the study
assesses how the subsistence of the families' basic needs of small-scale rice farmers has been
affected by the implementation of the RTL. Furthermore, this study examines the changes in land
ownership and access to farming equipment among small-scale rice farmers following the RTL.

The participants in this study consist of small-scale rice farmers in Mindanao who have
been actively engaged in rice farming before, during, and after the implementation of the RTL (RA
11203). The inclusion criteria required that the participants own or till a rice farm of no more than
5 hectares in size. A purposive sampling technique was employed to select research participants
from three regions: Surigao Del Sur, Lanao Del Norte, and Bukidnon.

In-depth interviews and focus group discussions (FGD) were conducted with the selected
small-scale rice farmers to collect data. The individual interviews provided a deeper understanding
of each participant's experiences and perspectives, while the FGDs facilitated the exploration of
common and shared experiences within communities. Open-ended questions encouraged
participants to freely express their thoughts and experiences about the RTL's impact on their socio-
economic well-being. Due to logistical considerations, some interviews were conducted remotely
via internet communication platforms.

The collected data underwent thematic analysis to identify patterns, themes, and ideas from
the participants' narratives. The researcher transcribed and organized the interview and FGD data,
paying attention to recurring patterns and key themes related to the immediate socio-economic
impacts of the RTL. Additionally, the analysis involved examining existing statistics, government
data, and academic research pertinent to the subject. This approach allowed for a comprehensive
understanding of the direct impacts of the RTL on small-scale rice farmers, contrasting their
reported experiences with the broader economic and governmental concerns surrounding the RTL's
liberalization policy.

Ethical guidelines were adhered to, ensuring the privacy and confidentiality of the

participants. Informed consent was obtained from all participants before their involvement in the
study, and participants were informed of their right to withdraw at any stage without penalty. To
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protect participant identities, pseudonyms were utilized in reporting findings. While
acknowledging potential limitations, including the small sample size of participants and the focus
on a specific geographic area (Mindanao), efforts were made to ensure data richness and
meaningful insights.

Findings

The findings of this study provide a nuanced understanding of the direct and immediate
socio-economic impacts of the Rice Tariffication Law (RTL) on small-scale rice farmers in
Mindanao. Through a series of interviews and focus group discussions, key insights emerged,
shedding light on how the RTL implementation intensified the challenges these farmers faced,
exacerbating their pre-existing difficulties. In the course of the law’s implementation,

One pivotal discovery is the unmistakable link between the RTL and the escalating
struggles of the farmers. These struggles are particularly evident in the context of limited land
availability, rising production costs, and the persistently low price of rice in the market from 2018
up to 2022, when the law was implemented until the data collection date of this research. Farmers,
already grappling with these hardships, were confronted with a compounding effect due to the
RTL's provisions. For instance, as the market became flooded with cheaper imported rice, local
farmers competed at an unequal footing, leading to a precipitous decline in demand for their
produce. The rice production cost maintained at at least PHP 14 per kilo, while the selling price
dropped as low as PHP 10 per kilo. Consequently, the income from rice cultivation, which was
already meager, plummeted further, pushing their economic stability to the brink.

Moreover, the findings unveiled the pronounced vulnerability of small-scale farmers due
to their lack of access to essential resources such as land and farming equipment. Many participants
in the study were tenants on the land they cultivated, heavily reliant on renting post-harvest
equipment and facilities. Notably, none of the interviewed farmers owned planting machinery,
posing a substantial challenge to their productivity and income generation. The RTF Law, rather
than alleviating such struggles, exacerbated them by exposing these farmers to volatile market
conditions and unpredictable price fluctuations, eroding their income prospects.

Prior to the passage of the law, six out of 10 farmers owned the land that they till. However,
as the law was implemented, only three out of the ten (10) farmers owned their land, while the
other seven lost their land and continued farming as tenants. While the government introduced the
Rice Competitiveness Enhancement Fund (RCEF) to assist farmers, the study revealed uneven
experiences among respondents. Astonishingly, only those who belonged to farmers' associations
in Surigao Del Sur were eligible to access the full spectrum of assistance the Department of
Agriculture provided under the RCEF. This lopsided distribution underlines the inequitable
accessibility of support for farmers across various regions, potentially exacerbating disparities
within the community of small-scale rice producers.
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Beyond economic repercussions, implementing the RTL also cast a shadow on the future
of rice farming among small-scale farmers. The findings indicated that many farmers harbored
reservations about continuing the farming tradition, with some expressing intentions to steer their
children away from agriculture. This trend could lead to a decline in the farming population in the
years to come, posing a broader challenge to the sustainability of agricultural practices in the
region.

In response to these profound challenges, the study identifies the imperative for multi-
pronged interventions. It recommends a data-driven approach to policy formulation, ensuring that
solutions are rooted in a comprehensive understanding of the issues faced by farmers. Additionally,
the study emphasizes the critical need for inclusive policy-making, suggesting that farmers'
participation in shaping agricultural policies is essential. Strengthening the RCEF is also
underscored as crucial, with a focus on tailoring assistance to meet farmers' specific demands and
mitigate their dependence on external financiers. Lastly, promoting sustainable agricultural
practices and bolstering social support systems, including healthcare and education, emerged as
integral strategies to empower farmers and secure their livelihoods beyond rice cultivation.

This study unequivocally establishes the intricate connection between the Rice Tariffication
Law and the immediate challenges confronting small-scale rice farmers in Mindanao. By
unearthing these direct impacts, the research underscores the need for targeted policy reforms that
address the unique socio-economic vulnerabilities of these farmers. The study's insights illuminate
a path forward that prioritizes the well-being of farmers and the sustainability of the agricultural
sector in the region.

Conclusion

In conclusion, this study sheds light on the intricate fabric of challenges woven into the
lives of small-scale rice farmers in Mindanao. While the immediate socio-economic impacts of the
Rice Tariffication Law (RTL) are multi-dimensional, specific instances demonstrate how the law
has deepened the fissures of existing problems. These instances, drawn from the experiences of
our farmer participants, underscore how the law's implementation has exacerbated their struggles.

As we delve into the narrative of these farmers, it is evident that the RTL, rather than simply
addressing rice importation, has catalyzed an intricate web of challenges. Rising production costs
and plummeting market prices have cast a shadow over their economic stability, as evidenced by
the staggering deficit between costs and earnings. The Rice Competitiveness Enhancement Fund
(RCEF), envisioned as a lifeline, has often fallen short of expectations, leaving farmers ensnared
in cycles of debt.

In the backdrop of these challenges, the small-scale rice farmers of Mindanao have shown
resilience in diversifying their income streams. Nevertheless, the broader socio-economic issues
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persist, and the threat to their livelihoods looms large. The decision of many farmers to steer their
children away from the farming tradition underscores the urgency of addressing these concerns.

With this situation, there are recommendations that this paper would like to propose. On the
community level, the farmers must be introduced collectively to empower them and their
communities, which is equally important as raising awareness regarding new laws or policies. At
a national level, there should be thorough and more inclusive policy-making measures to ensure
that it is an informed decision based on data and the democratic process of the stakeholders. With
these recommendations, we aim to create a more resilient and fairer environment for small-scale
rice growers. By addressing the RTL's immediate effects through these multifaceted measures, we
can foster a future in which the hard work of these farmers is justly rewarded, and the country's

food security is strengthened.
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Abstract

The world is facing a global plastics crisis. Every living species throughout every
ecosystem on the planet is detrimentally affected by plastic pollution. However, people in
vulnerable situations and poverty are disproportionately affected by plastic waste and its
implications on their lives and full enjoyment of human rights. Although Nepal has strict
laws regarding plastic and environmental protection, their implementation is lacking. In
addition, the waste management system is weak, and there is a lack of general awareness.
Throughout Kathmandu, plastics are thrown into rivers, dumped on their banks, or along
the streets, affecting the citizens. In this context, this paper seeks to study the right to a
clean and healthy environment of the people living in Kathmandu, focusing on
environmental justice. Furthermore, this research will identify policy and practical
measures of the government of Nepal regarding plastic pollution and their applicability and
efficiency. Through qualitative tools such as in-depth and key informant interviews with
stakeholders such as lawyers, judges, scholars, and government officials, this research
hopes to draw a holistic approach to the general discussion of plastic pollution and the right
to a clean and healthy environment by including different perspectives. Therefore, this
study contributes significantly to identifying the obligations and needed assistance
(capacity and resources) of the government (duty bearer) to fulfill their commitments
regarding safeguarding the right to a clean and healthy environment as guaranteed by the
Constitution of Nepal.

Keywords: Environment and Human Rights, Plastic Pollution, Government, Nepal

Introduction

Until today, the right to a clean and healthy environment has received constitutional
recognition and protection in more than 100 states worldwide (Boyd, 2019). Nepal is one of these
countries. Article 30 (1) of Nepal's Constitution of 2015 states that "Every citizen shall have the
right to live in a clean and healthy environment.” Besides the constitutional environmental
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provision, the Godavari Marble case served as a milestone in the development of the Environment
Protection Act 2053 BS 2 (1997) (Parasai & Shrestha, 2021). In 2019, the Environment Protection
Act 2076 BS (2019) replaced the earlier law. The Act was adopted and enacted in Nepal to uphold
the constitutional right of citizens to a clean and healthy environment. The state and its residents
are both required under this green law to safeguard and enhance the environment. The Act contains
many favorable features that support the concept of environmentalism. According to the Act, a
victim of environmental pollution has the right to submit a request for compensation against the
individual or group responsible for the pollution to the relevant body (Article 36 (2) of the
Environment Protection Act 2076 BS (2019)). This is in accordance with the polluter pays principle
(PPP) as stated in Article 30 (2) (“The victim of environmental pollution and degradation shall
have the right to be compensated by the pollutant as provided for by law”) of the Nepalese
Constitution (Yadav & Jha, 2022).

The second essential law, especially concerning plastic waste, is the Solid Waste
Management Act 2068 BS (2011). In order to maintain a clean and healthy environment, the Act
seeks to reduce the harmful impacts of solid waste on the environment and public health. It states
that infrastructure for the collection, treatment, and ultimate disposal of municipal solid waste must
be built, operated, and managed by local entities, such as municipalities (Article 3 of the Solid
Waste Management Act 2068 BS (2011)). The Act requires local government entities to take the
required actions to encourage the "reduce, reuse, and recycle (3R) campaign (Article 10 of the
Solid Waste Management Act 2068 BS (2011), including the source-level segregation (Article 6 of
the Solid Waste Management Act 2068 BS (2011)) of solid waste. Furthermore, it allows the
punishment of anyone who disposes of solid waste in the street or other public places (Article 38
(g) of the Solid Waste Management Act 2068 BS (2011)). The enactment of the law in 2011 was a
significant step toward enhancing solid waste management practices in Nepal; however, it has not
been adequately implemented regarding actions and results on the ground (ADB, 2013). In this
context, this paper aims to point out the response of the government of Nepal to address plastic
pollution and thus guarantee the right to a clean and healthy environment.

Methodology

This study applied a qualitative research method. Interviews with NGO members and other
relevant stakeholders, such as government officials and lawyers, in the field of environment in
Nepal were conducted. In total, ten individuals were interviewed. The researcher contacted these
experts purposefully based on their expertise. All interviews were conducted from 21 May to 16
June 2023 in a semi-structured manner (only one person submitted the answers via email on 30
June 2023). In this type of interview, the interviewer leads the conversation with the interviewee
based on previously prepared questions. The following table shows the research participants.

2 Bikram Samvat (BS) is the official calendar of Nepal.
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Respondents Occupation Remark
Respondent 1 Member of the National Human | Senior Advocate and Professor of
Rights Commission of Nepal Law
Respondent 2 Program Development Officer, | NGO
CREASION Nepal
Respondent 3 Executive Director, Clean up NGO
Nepal
Respondent 4 Chief Operations Officer, Doko | Social Enterprise
Recyclers
Respondent 5 Portfolio Manager (Resilience UN
& Environment), UNDP Nepal
Respondent 6 Executive Director, Institute for | Visiting Professor at KSL
Social and Environmental
Transition Nepal
Respondent 7 Information Officer, Department | Government Official
of Environment
Respondent 8§ Environment Inspector, Government Official (answered
Department of Environment the interview questions via email)
Respondent 9 Constitutional and Human
Rights Lawyer
Respondent 10 Environmental Lawyer Teaching Faculty at Tribhuvan
University

Table 1: Profile of Respondents (Source: own table by Author)

Findings

All study participants, even the two government officials themselves, agree that the
government's measures to tackle plastic pollution are not sufficient. This insufficiency can be
derived from the statements below.

We don't even have a single mention of plastic in our policies. So how can we expect a
robust mechanism to manage plastic pollution? And especially I have had a conversation
with a few of the government officials regarding plastic waste, and they do not even
understand what are the types of plastics or the concept of recycling. They do not have any
knowledge regarding this. So, for now, we can say that the response of the government has
been really non-existent regarding plastic pollution (Respondent 2, personal interview, 22
May 2023).

In that context, Respondent 5 mentions that the Ministry of Forest and Environment
(MoEF) and the Department of Environment (DoEnv), which oversee these issues, take measures,
but they never comply with them. One reason is that they do not have as much authority as other
ministries, and another is that they do not have enough human resources (personal interview, 16

June 2023). The representative of the DoEnv, Respondent 7 agrees and explains:
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In our department, we don't have sufficient manpower. Most of [the employees] are not
technical stuff. They are administrative, they are helpers, drivers, everything. And with our
director general all together, we are 53, and this number is not sufficient to control all of
Nepal with all the environmental issues (personal interview, 16 June 2023).

Besides the lack of workforce, the government budget allocated to environmental
protection is also insufficient because the existing infrastructure, for example, for waste
management, has to be expanded, and that requires much funding (Respondent 7, personal
interview, 16 June 2023). According to Respondent 8, for this year 2023/24, NPR 15.56 billion has
been allocated for MoFE, a slightly higher amount than in the previous year (personal
communication, 30 June 2023). For 2022/23, it was divided into two sections and given NPR 2.17
billion for the President Chure Conservation Program® and NPR 13 billion for the MoFE. In
contrast, the Ministry of Physical Infrastructure and Transport received NPR 131.59 billion and
the Ministry of Urban Development NPR 66.17 billion (Sherpa, 2023). This fund shows that the
government's focus is on development policy and not on addressing environmental concerns,
although sustainable development and preservation of the planet for humanity can only be achieved
in harmony with both (Thirlwall, 1994).

According to Respondent 9, plastic-related pollution in Nepal is not because there is a lack
of a treaty. There are “good constitutional provisions and good laws,” but internalizing them and
enforcing them in a genuine way is a problem. He further elaborates that: “At least we have a
textual guarantee. But a long way to go to translate that into reality. We need to review our
legislation considering the right to a clean environment and other obligations in relation to the
environment” (personal interview, 26 May 2023). Respondent 10 shares this standpoint and states:
“There are laws, there are very wonderful laws, but we lack in the implementation aspect”
(personal interview, 23 May 2023). Furthermore, the lack of awareness among political actors
responsible for dealing with policy issues, as well as the absence of proper leadership, civil society
involvement, institutional commitment, and enforcement, are the key issues preventing some of
the core constitutional and legal provisions from being effectively implemented (Respondent 1,
personal interview, 30 May 2023).

However, in recent years, the government has repeatedly taken initiatives to bring plastic
pollution under control. In September 2021, the MoEF imposed a complete ban on plastic bags
below 40 microns by publishing a notice in the Nepal Gazette (Himalayan News Service, 2022b).
According to Respondent 8, the DoEnV is strictly monitoring the status of the ban on the
production, import, sale, distribution, and use of such plastic bags (personal communication, 30
June 2023), but implementation remains doubtful as people continue to manufacture and use plastic
bags (Ojha, 2021). To address the problem in May 2022, the government announced the Action
Plan for the Ban on Plastic Bags (Himalayan News Service, 2022a). Furthermore, in July 2022,

3 The program's objective is to protect the natural resources of the Chure region, which makes up 12.78 percent of
Nepal, through ecological service promotion and sustainable resource management.
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the government banned plastic flower production, import, sale, distribution, and storage
(Himalayan News Service, 2022c). This decision is in line with Section 15 of the Environment
Protection Act 2076 BS (2019), stating that the government may determine necessary standards
for pollution mitigation. Overall, when asked about the government's current measures,
Respondent 8 replies that DoEnv also issues notices from time to time to discourage the use of
plastic bags and plastic flowers. In Kathmandu, department stores, shopping malls, and commercial
establishments are requested to use cotton, jute, or paper bags instead of plastic bags (personal
communication, 30 June 2023). However, even if a certain amount of action is taken on the side of
the government, the other side of the NGOs or the judiciary believes that this is by no means
sufficient.

Conclusion

This paper aimed to examine the Nepalese government's response to plastic pollution in
Kathmandu and its respect for the right to a clean and healthy environment. The Nepalese
government has an obligation to provide a clean and healthy environment to its people, as stated
in Article 30 of the Constitution, which includes doing everything possible to mitigate the impacts
of plastic pollution. Nevertheless, not only the Constitution serves as a basis for tackling the plastic
crises in Nepal. The Environment Protection Act 2076 BS (2019), as well as the Solid Waste
Management Act 2068 BS (2011), are equally important in addressing environmental degradation
due to plastic pollution in Nepal. Although these laws exist and are comprehensive in written form,
the interviewed representatives of the NGOs and the lawyers strongly criticize the government's
enforcement measures. In addition, while the two government officials emphasize that the
government is taking certain actions, such as the ban on plastic bags below 40 microns, they also
agree that the measurements are not efficient enough.

The three most frequently mentioned issues during the interviews, which need to be
improved to tackle the plastic problem, were waste segregation, recycling, and awareness raising.
Therefore, in consultation with the waste collection companies, it is the government's responsibility
to encourage waste separation and impose penalties for non-compliance, as this is frequently the
most effective way to change people's behavior (Steg & Vlek, 2009). In addition, incentives for
companies to open recycling facilities, such as tax breaks and introducing recycling technologies
already developed elsewhere, should be introduced in Nepal. More educational programs are
needed to raise awareness about the harmful effects of plastic on the environment and the behavior
of simply throwing garbage out of the bus or dumping it next to the road and on the riverbank. As
can be seen from the current situation in Kathmandu, the current efforts are not yet sufficient.

The extent to which the plastic crisis will progress depends on the government's

willingness, the importance it will place on environmental protection in the future, and whether it
is prepared to focus not only on economic development but also on the environment at the same
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time. Crucial for a fundamental change of direction is also allocating more budget to the MoFE
and increasing human resources.

The right to a clean and healthy environment is also becoming increasingly recognized
internationally. In October 2021, a milestone in the development was reached when the Human
Rights Council (HRC) adopted resolution 48/13%, which considers the right to a clean, healthy and
sustainable environment a human right, which is also important to fulfill other human rights
(IUCN, 2021). The second decisive step was made in July 2022, when the United Nations General
Assembly (UNGA) recognized the human right to a clean, healthy and sustainable environment
for everyone. The resolution 76/300° was adopted by the UNGA with a recorded vote of 161 in
favor and zero against, with eight abstentions. Although it is not legally binding on the 193 member
states of the United Nations, it will lead to more awareness. It will bundle and strengthen
international action for the protection of the environment. These efforts will also impact Nepal and
contribute to the government's commitment to take its obligations into more significant
consideration.

* A/HRC/RES/48/13.
5 A/RES/76/300.

56



References

ADB. (2013). Solid Waste Management in Nepal: Current Status and Policy
Recommendations. ADB.
https://www.adb.org/sites/default/files/publication/30366/solid-waste-
management-nepal.pdf

Boyd, D. (2019). Chapter 2: The Right to a Healthy and Sustainable Environment. In Y.
Aguila & J. E. Vinales (Eds.), 4 Global Pact for the Environment: Legal
Foundations. University of Cambridge.

Himalayan News Service. (2022a, 21 May). Action plan to implement ban on plastic bags
below 40 microns. The Himalayan Times.
https://thehimalayantimes.com/nepal/action-plan-to-implement-ban-on-plastic-
bags-below-40-microns

Himalayan News Service. (2022b, 27 July). Govt to strictly monitor ban on plastic bags.
The Himalayan Times. https://thehimalayantimes.com/nepal/govt-to-strictly-
monitor-ban-on-plastic-bags

Himalayan News Service. (2022¢, 31 July). Government imposes ban on plastic bouquets,
flowers, garlands. The Himalayan Times.
https://thehimalayantimes.com/kathmandu/government-imposes-ban-on-plastic-
bouquets-flowers-garlands

ITUCN. (2021, 29 October). The Right to a Healthy Environment. [UCN.
https://www.iucn.org/news/world-commission-environmental-law/202110/right-a-
healthy-environment

Ojha, A. (2021). Government reintroduces ban on plastic bags, but implementation
remains doubtful. https://kathmandupost.com/national/2021/09/17/government-
reintroduces-ban-on-plastic-bags-but-implementation-remains-doubtful

Parasai, R. B., & Shrestha, K. (2021). Legal and Judicial Aspects of Sustainable
Development in Nepal: A Bird’s Eye View. International Sustainable Development

Research Society. https://oxford-abstracts.s3.amazonaws.com/c6e25c6e-eb50-
4a5a-836d-4d2bc5a3e604.pdf

Sherpa, S. (2023, 30 May). Budget of 1.751 trillion unveiled for 2023-24. The Himalayan
Times. https://thehimalayantimes.com/nepal/budget-of-1751-trillion-unveiled-for-
2023-24

Steg, L., & Vlek, C. (2009). Encouraging pro-environmental behavior: An integrative
review and research agenda. Journal of Environmental Psychology, 20, 309-317.
https://doi.org/10.1016/j.jenvp.2008.10.004

Thirlwall, A. P. (1994). Development and the Environment. In A. P. Thirlwall (Ed.),
Growth and Development: With Special Reference to Developing Economies (pp.
211-231). Macmillan Education UK. https://doi.org/10.1007/978-1-349-23195-
99

57



Yadav, A. K., & Jha, J. (2022). Environmental protection regime under Nepal’s
constitutional renaissance: A revisit to the salient features of the Environment
Protection Act, 2019. Gehu Law Review, 2(1). https://gehulawreview.com/wp-
content/uploads/2022/02/GLR22P2.pdf

58



HUMAN RIGHTS NGOS DURING POLITICAL CRISIS:
AN ANALYSIS OF PUBLIC ISSUANCES OF HUMAN RIGHTS
ORGANIZATIONS ON SRI LANKA’S ARAGALAYA
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Institute of Human Rights and Peace Studies, Mahidol University, Thailand

Abstract

As a severe economic and political crisis, Sri Lanka’s popular uprising in 2022, or the
Aragalaya as it was called locally, gave rise to serious human rights violations. This paper's
main purpose is to examine how the crisis may test the impartiality of human rights non-
governmental organizations in relation to specific issues and the crisis itself. Its
methodology compares the content of the reports and statements of various domestic and
international human rights organizations on this topic, which were issued throughout the
crisis and its aftermath. The findings reveal differences between the political stances of
domestic and international human rights NGOs, which serves as an essential starting point
for further inquiry into how human rights are applied during periods of political
polarization.

Keywords: Political crisis, human rights advocacy, politics, non-governmental organizations,
NGO s, Sri Lanka, Aragalaya

Introduction

Public advocacy through statements and reports is the most publicly visible aspect of
human rights work. It is the primary method by which NGOs, in their recognized role in the
international human rights system under Article 71 of the United Nations Charter, draw attention
and demand state accountability and compliance with existing standards. Advocacy, including
documentation and reporting work, helps bring international attention and elicit government
responses to human rights violations.

During the political crisis in Sri Lanka in 2022, human rights non-governmental
organizations (NGOs), through their advocacy, drew attention to the state’s violent responses to
peaceful protests, arbitrary arrests, the declaration of states of emergencies, and the impact of the
economic crisis. However, the main demands of the “Aragalaya” (the Sinhala word for “struggle,”
which is used to refer to the continuous mass protests that occurred during the crisis) are highly
political: the resignation of the country’s President (“#GotaGoHome”), and change of the political
system (“system change”). These calls emerged from the popular perception of the government’s

! Student of the Asia-Pacific Master of Arts (APMA) in Human Rights and Democratization, Mahidol University,
Thailand.
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culpability for the economic crisis and its failure to protect the people. These calls challenge the
basic human rights framework of state obligations, which presumes the existence of a government
as a duty bearer that should respect, protect and fulfill human rights.

This paper will examine how NGOs, through their human rights advocacy, approach a
political crisis like the Aragalaya. It analyses public advocacy material produced by human rights
NGOs. The specific questions are relevant for this paper: What issues were raised by human rights
NGOs during the Aragalaya? How do domestic human rights organizations raise these issues
differently from international organizations? How do these issues and positions relate to the human
rights framework of state obligation to respect, protect and fulfill human rights?

This paper argues that domestic human rights NGOs conduct their respective advocacies
with a different political stance from international organizations during political crises like the
Aragalaya. As domestic actors, they directly tackle the crisis with more direct political positions
relating to the crisis. By contrast, international organizations take extra care to be seen as impartial
observers of the crisis.

Conceptual Framework and Literature Review

In brief, the conceptual framework (See Figure below) underlying this study focuses on
applying the human rights concepts of state obligations or duty-bearers during situations such as
the Aragalaya.? The study assumes that the situation during the Aragalaya was a political crisis in
which the state’s legitimacy was questioned by large, sustained protests that affected the
government’s regular functions and concerns. In this context, human rights organizations may view
the situation as normal or a crisis. If they are to respond accordingly, they may continue to demand
the state’s fulfillment of its duties as usual or, in a crisis, address the call for a change in
government. This study aims to determine if the situation presented a dilemma for different
organizations working with a human rights framework.

2 For emerging academic literature on Aragalaya, see Modin-Lundin, 2022; Fedricks and Haniffa et al., 2022;
Wijesuriya and Hemachandra, 2023; Hemachandra, 2023; and Gamage and De Silva, 2023.
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Existing literature on human rights NGOs (See Posner 1997; Van Tuijl, 1999; and Welch
2001) examines the conceptual divisions of being international and domestic organizations, which
acknowledge that the key differences between international and domestic human rights NGOs
include the latter having greater access to in-country information, and more knowledge about
national mechanisms, and legal strategies that can help domestic advocacy. However, Calnan
(2008, p. 10) writes further that the degree of political involvement is an essential distinction
between domestic and international NGOs. Nevertheless, missing in these discussions is how the
domestic human rights community navigates the political environment in the context of crisis.

Relevant to this paper, the concept of impartiality of human rights organizations is taken as
a key benchmark and point for reflection. Posner (1997, p. 630) writes that human rights NGOs
must be politically independent and non-partisan "in a manner that enhances public confidence and
credibility." Major international groups like Amnesty International have adopted this framework
of maintaining a critical distance and a level of procedural integrity (Leebaw, 2007) from politics
owing to the nature of the work of "naming and shaming" or criticizing states and calling for
political will to implement human rights obligations. Leebaw (2007) argues that while international
organizations maintain impartiality because they are outsiders, impartiality at the domestic level
derives from the deployment of international standards where local action and laws are inadequate.
Although it is acknowledged that domestic human rights organizations are more involved in the
situation on the ground, Posner (1997) and Leebaw (2007) imply that impartiality is a standard that
domestic groups must adhere to in their work.

Examining human rights advocacy concerning crises such as the Aragalaya will help
expound the observations above to show the differences in the political positioning of organizations
at the domestic and international levels, including how they maintain impartiality, which, more
specifically in the light of a political crisis, may affect the effectiveness of human rights advocacy
itself.
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Methodology

The study collected public issuances related to the Aragalaya (2022) found on the websites
and social media accounts of domestic and international human rights organizations. Selection of
domestic groups is based on suggestions of local informants of two categories: (1) human rights
organizations with a general mandate (national organizations working on civil and political rights)
and (2) organizations focusing on group-specific rights. For this paper, the issuances of domestic
organizations were compared with similar issuances of four advocacy-focused international human
rights organizations. The documents examined only organizational positions and excluded articles
or opinions attributed to their staff. The positions in the documents collected are taken at face value,
and organizations were not further queried about issue selection and particular reasons behind the
positions articulated in the issuances.

Table 1 below presents an overview of the number of documents examined for this study.

Table 1: Numbers of Human Rights NGO Public Issuances on the Aragalaya

[

Domestic HR NGOs (32) International HR NGOs (27\)
e Center for Policy Alternatives (20) ¢ Amnesty International (8)
¢ |Inform Human Rights Documentation (5) | ® FIDH (4)
e Law and Society Trust (1) e Forum-Asia (3)
e Tamil Civil Society Forum (2) * Human Rights Watch (9)
* \Women and Media Collective (5) e Joint statements (3)
* Joint statements (1)

Findings

Both domestic and international human rights NGOs made public issuances on 18 distinct
issues (events and topics) during the Aragalaya, excluding regular documentation and summary
reports (See Table 2 below).
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Table 2: Number NGOs that issued releases on the Aragalaya

Issue/Incident Domestic | International
Violence at Mirihana Protest 1 1
President’s Resignation 1
Violence on Protest near Parliament 1

Economic Crisis

Violence at Rambukkana Protest
State of Emergency - May
Violence on Temple Trees Protest
Ranil as PM
Slow investigations

. IMF Negotiations 2

. 22" amendment

. Final Protest Call

. State of Emergency — July

. Violence on GotaGoGama protest site

. Attacks and Reprisals

. PTA Arrests

. High Security Zone

18. Aragalaya survey

Summary/Topical Reports on Protests

Regular documentation
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After searching the websites and social media accounts of at least 17 domestic
organizations, only five were found to have issued releases on the Araglaya and its aftermath. The
low number of organizations that made issuances reflects that not all human rights organizations
engage in documentation and advocacy, similar to the pattern among international organizations
and their peers at this level. Among domestic organizations, the Centre for Policy Alternatives
(CPA) has the most number of issuances at 20, which is higher than all other NGOs, especially
among domestic organizations, and accounting for two-thirds of the issuances from this group.
Also, it must be noted that only three organizations released statements as an immediate response
to issues during the Aragalaya. Of the remaining two, one issued its regular documentation of the
incidents (INFORM Human Rights Documentation Centre, 2022a, 2022b, 2022c, 2022d, 2022e,
2022f, and 2022g), and the other conducted a study on people’s attitudes toward the Aragalaya
(Munasinghe & Hemantha, 2023).

On Protests

The predominant concern of human rights documents issued concerning the Aragalaya was
violent attacks on specific protest events (see Numbers 1, 5, 7, and 14 in Table 2). This concern is
hardly surprising as the Aragalaya is itself a prolonged protest that manifested not only in the
capital city of Colombo but in other urban centers of Sri Lanka. Violence against protests represents
the main subject commonality among domestic and international human rights organizations,
which raise human rights standards on freedom of assembly and expression, necessity and
proportionality of using force, and arbitrary arrests. Most protest-related issuances tend to be
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treated as single-issue releases on specific events/incidents of the Aragalaya, except for the CPA,
which made follow-ups on its statements through suggestions for implementation, commenting on
official responses, and filing cases in court (See Centre for Policy Alternatives [CPA], 2020b,
2020c, 20201, 20203, 2020k and 20201) as part of their advocacy work.

While all organizations refer to international human rights standards in condemning
violence, domestic and international organizations differ in some respects. International human
rights NGOs tend to be detached in their approach, with a descriptive tone in their narrative and
analyses. However, three domestic NGOs notably differed from international groups in directing
blame or accusing the government of causing the violence, going as far as citing the propensity to
resort to violence in dealing with protests, including for past incidents.

On the States of Emergency.

There is also a difference between the stances of domestic and international organizations
concerning the states of emergency declared by the government in May and July. Domestic
organizations—Centre for Policy Alternatives (2022d, 2022h and 2022i) and Women and Media
Collective (WMC, 2022b)——called the emergency regulations an inappropriate response and an
unnecessary escalation of the situation. On the other hand, international organizations tend to call
for caution in implementing emergency powers (See Amnesty International [Amnesty], 2022a and
2022b, and Human Rights Watch [HRW], 2022¢ and 2022d) but seem to refrain from demanding
the withdrawal of the declaration. Human Rights Watch, however, later called on the government
to withdraw the July declaration (HRW, 2022f). The stance of domestic organizations reflects their
more profound stake in the political situation and the ongoing protests, while international
organizations, in not calling for rescinding the state of emergency, implicitly acknowledge the legal
prerogative of the state to make such declarations, which generally include derogations of specific
rights.

On Addressing the Economic Crisis.

It is primarily international organizations that released statements directly addressing the
economic crisis. Amnesty (2022a and 2022¢) and HRW (2022a, 2022b, 2022e, 2022g) raised the
urgency of addressing the impact of the economic crisis on human rights. The WMC (2022a), a
domestic organization, also underlined the need for the government to prevent a humanitarian crisis
from unfolding from the economic crisis.

Relatedly and perhaps more significantly, Amnesty and HRW also stressed the importance
of the role of the International Monetary Fund (IMF) in addressing the crisis. Crucially, they
reminded the IMF to include civil and political human rights protection as a precondition for
emergency bailout funds, which is part of the procedure of the financial institution. By contrast,
domestic organizations hardly paid attention to the government negotiations during the crisis. The
only organization to note this was the Women and Media Collective (WMC, 2022a), which differed
from the two international organizations in mentioning the negative impact of the IMF economic
prescriptions, but not its responsibility to consider economic and social but also civil and political
human rights in addressing economic crises.
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On #GotaGoHome.

Most international NGOs that issued statements mention the Aragalaya’s call of
#GotaGoHome as backdrop by which human rights violations take place. They do not take a firm
stand on this issue, which is in stark contrast with three domestic human rights organizations that
made clear statements on this call during the protests. The Centre for Policy Alternatives (2022a)
felt it was necessary as early as April to make their stand on the #GotaGoHome call, even taking
the extra step to explain (CPA, 2022b) existing legal means by which this can be achieved. The
Tamil Civil Society Forum (TCSF, 2022a), on the other hand, supported the call for an overhaul of
the system, saying that calling for the resignation of the President is “not enough” and called for a
system that will address the discrimination suffered by the Tamil people in Sri Lanka. The WMC
(2022¢), while not making an explicit resignation call, said, “women have enthusiastically
participated in these protests” and acknowledged the “need for a system that can restore the
confidence of the people”. In the context of the absence of public statements within Sri Lanka’s
human rights community, the stances of these three organizations may well reflect the overall mood
of the domestic human rights community, who, according to accounts from interviews, did join the
protests freely, albeit mostly unofficially and as individuals.

On Impartiality.

Overall, the language of these issuances shows a general tone of impartiality among
domestic and international organizations. As mentioned previously, international organizations
tended to adopt an impartial tone towards the situation by being descriptive in their language.
Overall, because of the low number who made public issuances, domestic NGOs were impartial in
being more careful in issuing statements and responses and avoiding altogether making an overtly
political call. However, staff joined the protests at some point, even as their organizations generally
refrained from officially getting involved. However, even the three domestic organizations (CPA,
WMC and TCSF) approached the political issue quite objectively, for example, framing the
resignation call as the appropriate response to take responsibility for the deterioration of the
country’s situation. Their perspectives and experience as domestic organizations have allowed
them to comment on a broader range of issues, including those that are not related to incidents,
such as the appointment of the new prime minister, the proposed 22nd constitutional amendment
and the partiality of authorities in conducting investigations (See CPA, 2022¢, 2022f, and 2022g),
and the oppression of non-Sinhala Buddhists” (TCSF, 2022a and 202b).

Conclusion

Advocacy is the most publicly well-known form and strategy of human rights work, and
the findings presented in this paper review the advocacy work of human rights organizations during
the Aragalaya. The study found that only a few domestic NGOs issued statements on the Aragalaya.
However, the low number of releases from domestic groups does not indicate their lack of activity
or participation during the political crisis. This observation sets the stage for examining how
domestic human rights NGOs handled their mandates during the Aragalaya.
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The preceding review of public issuances by human rights organizations confirms the
observations put forward by scholars on this subject on how NGOs navigate politics related to
human rights. First, the coverage of work—domestic or international—of human rights
organizations reflects their differing political positions relative to human rights issues. While NGO
human rights work is inherently political, statements from international organizations address the
importance of the role of standards and institutions. In contrast, domestic human rights
organizations address more specific and political issues, taking clear stands within the bigger
context of the crisis. Secondly, based on the issuances examined, impartiality is still a critical
stance, including for domestic groups, even during an extraordinary political situation such as the
Aragalaya. The #GotaGoHome call is presented as a natural extension of the failure of the
government to protect the people, which, while not referring to any human rights standard, echoes
the fundamental principle underlying human rights. Despite calls for or acknowledging the
Aragalaya demand for the president’s resignation, there seems to be no conflict or dilemma related
to using the human rights framework in the context of the protest.
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INTERSECTIONALITY AND LIVELIHOODS OF CONFLICT-INDUCED
DISPLACED MYANMAR WOMEN IN MAE SOT, THAILAND
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Faculty of Political Science, Chulalongkorn University, Thailand

Abstract

The four marginalized identities of being a woman of Myanmar nationality, in displaced
status, and engaged as a migrant either formally or informally in the workforce
significantly impact their livelihoods, especially in the post-coup period. This paper
highlights the intersectionality of marginalized identities in the context of cross-border
livelihoods in Thailand, which is embedded in an interconnected scope of political and
economic factors for Myanmar women migrant workers. The analysis has shown that
these insecurities are deeply knitted and occur at various structural levels, leaving such
migrant populations vulnerable amidst multiple challenges. As with possible openings
to dig deeper into intersectionality, beyond high-level structural context alone, seeing
other personal characteristics such as those with sickness, disabilities, infants, children,
pregnancy, or elderly in care if they have a micro-level connection, this paper laid down
the basic grounds directly impacting livelihoods of the focused population altogether.
Through data triangulation, adopting an intersectionality lens highlights the gaps in
human security faced by Myanmar displaced migrant women working in Mae Sot as
they explore their unique experiences amidst the marginalized structural conditions.
Addressing specific needs and such vulnerabilities requires gender-responsive policies,
streamlined administrative processes, and expanded access to formal sectors by
recognizing and utilizing skilled individuals to bring mutual benefit to the host country's
economy.

Keywords: Displacement, Intersectionality, Livelihoods, Migrant Worker, Thailand-Myanmar

Introduction: Hope away from home

The Sustainable Development Goals Report (2022) highlighted the global displacement
crisis as a 24.5 million population impacted by conflict by mid-2021; 311 out of every 100,000
people worldwide seek refuge outside their country of origin. The cycle of migration to Thailand
from Myanmar has a special history with many intersecting factors of forced migration, and a
new trend emerged following 1 February 2021: only 1,527 cases in 9 shelters (TBC, 2021, 2022);
986,670 regularized as migrant workers in 2021 (ILO, 2022); tens of thousands of unrecorded.
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In talking about ASEAN as a regionality with a lack of protection for asylum, Thailand is
no excuse despite accepting forcibly displaced migrants on humanitarian grounds for four
decades, starting with the Indochina influx (Issa, 2022). However, such populations are referred
to as 'persons of concern (POCs)' by UNHCR as they are to be registered and accessed by the UN
Refugee Agency with no legal recognition by the Royal Thai Government.

What happened with the new influx from Myanmar is that not all of them are entitled to
such status as UNHCR's assistance to Myanmar people either as refugee status determination or
as resettlement has slowed down since the 2008 referendum for the constitution (The 88
Generation Students, 2008). The number of Myanmar POCs as verified in 9 shelters, commonly
being referred to as camp refugees, as of May (2023) is 90,759, many of whom are in protracted
situations, with notably a few of them spending almost four decades awaiting UNHCR
resettlement without rights to work (KPSN, 2023).

Again, as with the terminology, those from Myanmar’s borderlands are referred to as

‘(war as conflict) displaced persons fleeing from fighting’ (Thadaniti & Chantavanich, 2013) and
put in aforementioned temporary shelters managed by MOI (Lang, 2002) which do not align with
those recent ‘fleeing from arrest’ to seek asylum in the country on political persecution grounds.
This renewed (coup d’état as conflict) urban refugee issue of unrecorded thousands, as witnessed
in Thailand, is an extended issue as political insecurity in the home country has caused at least
1.5 million displaced (OCHA, Jun 2023). This new influx of people tried to integrate into the
workforce through amnesty programs for migrant workers, and it was seen that from the
accounted regularized 1,556,408 Myanmar migrant workers as of September 2022 (ILO), 44
percent are women.
Myanmar women, as part of Thailand’s regular workforce, already play a huge role in the
infamous seafood processing industry, garment factories, and seasonal agricultural labor. Even
though most jobs available for migrant women are in irregular industries such as domestic care
and sex entertainment that push them to stay without any legal protection or social welfare
entitlements, Myanmar women in Thailand still sustain their economic standing to provide for
families and comrades home.

The silent outcry of these populations amidst the inapplicability of renowned 'durable
solutions' is heartbreaking, yet how such marginalization happened at the policy and institutional
nexus is under-addressed. Such discrimination resulting in second exile for Myanmar displaced
women is seen as an intersection of identities as ‘Myanmar (political conflict),” ‘displaced (not
UNHCR POC),” ‘women (household burden),” ‘migrant workers (informal jobs)’ as well as the
lack of protection from both the home and host countries.

Conceptual Framework

To set the definition of conflict-induced displacement, in addition to the general refugee
view of the threat to life or freedom, loss of locality and occupation are also added as the
operational definition for forced migration as push factor ‘conflict-induced.' The term ‘cross-
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border displacement’ is used instead of ‘refugee’ to avoid confusion of legal status in Thailand
and to not mix with ‘internally displaced people inside Myanmar.

The central notion of putting cross-border displaced women from Myanmar at the center is
based on the intersectionality of four identities which, to not set the prejudice of these creating
vulnerabilities, lie at the center of marginalized status in the politics of policy as follows:

1. The marginality of people from the country ‘Myanmar,' as per the unprotection nexus from
the home country and the regional context, is rejected of refugee or asylum seeker status.

2. The marginality of (irregular) migrant workers, as per the conditions they face on arrival at
the host country and efforts to regularize and integrate into the socioeconomic environment.

3. Marginality of forced displacement, as per the situations compelling them to leave their
origin, either domestic or transnational, and sustain livelihoods individually and collectively.

4. The marginality of women in the patriarchal state, as per the physical and cultural
oppressions, and to carry the burden of care amidst limitations in maintaining or acquiring
socioeconomic status.

Since this study intends to identify the vulnerabilities in human security as a result of the
marginalization in the host community, the interconnecting nature of political and economic
(in)securities for cross-border livelihoods is at the center of making the bottom-up interpretation.

Methodology

This research used qualitative methodology to address the elusive nature of
intersectionality in cross-border livelihoods. Given the intended transdisciplinary efforts, findings
reported in this research are co-inputs from both academic and non-academic actors, including
social workers, healthcare practitioners, human rights activists, legal aids, civil societies, and
communities themselves. Under the data source triangulation, four legislative instruments and
three cabinet resolutions were selected for discourse analysis. Two legal aids and five participating
organizations assisted with ethnographic observations, in addition to twenty-one in-depth research
interviews conducted under strict ethical considerations.

Before conducting the fieldwork, the researcher conducted a documentary analysis on
relevant Thai laws impacting the legal status of Myanmar urban refugees and asylum seekers in
Thailand and their right to work while volunteering as a legal advocate in a Bangkok-based team.
With the general understanding of the political and economic status of these post-coup cross-
border displaced populations, the case study has been framed in Mae Sot as the border town
where most Myanmar irregular migrants have historically and currently sought the first shelter
and occupational start.

This research uses an integrative data collection method in three phases. Phase A focused
on building relationships with several stakeholders and actors on the ground through
Chulalongkorn University. In Phase B, the researcher interned for the legal aid program agenda in
Mae Sot to get involved on the ground and do non-participatory observations through
collaborative networks. Phase C was mainly the bottom-up data collection recruiting through a
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snowballing technique to conduct exploratory interviews with Myanmar women who migrated to
Thailand after February 2021 who fit under the conflict-induced displacement status.

While interdisciplinary actors act as focal contacts for the researcher to reach respondents,
the involvement of these organizations was minimal as interviewees later approached the
researcher themselves. Though the documentary analysis and observations commenced around
February 2023, the actual start date of field data collection was 1 May 2023 - lasting until the first
week of June 2023.

Findings and Analysis

Political insecurities: displaced population from Myanmar

This section is based on the retold narratives and status of 21 in-depth interviewees of all
women aged 16-71 of different ethnicity and religious roots with varying experiences of
geographical, educational and economic backgrounds.

Reasons of Displacement Mobilization Routes Current Documentations
17 - Political Activism 4 - border trade cargos 3-noID atall
9 - Non-violent Resistance 12 - night-time river crossing | 11 - invalid passport
5 - Anti-junta Administration 1 - air travel 4 - Myanmar 1D/ border pass
3 - Armed Defense Network 1 - MoU green channel 7 - Monthly police card
7 - War-torn/Border Population | 2 - border pass 5 - pink card only
11 - Poverty/Economic Refugees | 1 - other transport 1 - pink card+Cl/passport
1 - non-Thai tribal ID
1 - Student ID

Table 1. Case study findings on reasons for displacement, mobilization routes and legal status

As seen in the table above, there is no specific category for classifying each person. The
rapid shifts in the revolution landscape have repeatedly pushed many people to face turning
points. Of course, some people had been vocal and active in the pro-democracy movements either
through institutions or as activists. However, many people from urban origins retold their
narratives either as going out on the streets to join the protesting mass peacefully or as happened
to have joined or incited non-violent resistance. Nevertheless, with the forming of NUG (National
Unity Government), some former civil servants in CDM (Civil Disobedience Movement) have
voluntarily joined the relevant ministries to help facilitate anti-junta administration. There are
also overlapping identities for youth activists of specific expertise backgrounds, including but not
limited to technicians, artists, publicists or human rights defenders later involved in armed
resistance networks or pushed into the economic refugees as their assets getting confiscated.

With each person’s narrative being high-context and their choices of identity over the past
two years have been inspirational yet risky, the main reasons for displacement have been
extracted by identifying the time of their decision-making to cross the border finally. When
looking at the mode of border crossing, those with family or friend connections with migrant
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worker communities came along with border trade cargos officially crossing the gates in late
2020. Furthermore, many of them retold their experiences of moving from place to place as
internally displaced, with some ending up in Lay Kay Kaw and surrounding locations until the
December 2021 raids (Frontier, 2022) (the point of time for fleeing across the border only allowed
for illegal river crossing). Only one interviewee who came to Mae Sot in 2022 to meet a family
member in the refuge used official air travel. However, at the time of the interview, she is also an
illegal alien for not being able to secure a job offer or afford a visa. Later, in 2022, poverty-
displaced without warrants on their backs started using green channels as MoU workers.
However, most of them moved further into other parts of Thailand, and now new entrants have
started using border passes as a means to cross the border.

When attempting to examine the correlation between the delayed implementation of the
National Screening Mechanism while the pandemic impacts have long been subdued and the
significant influx of conflict-induced displaced population from Myanmar, the study also sheds
light on the perceived neglect by the RTG, which criminalizes these individuals who are neither
eligible for registration by the UNHCR nor protected from undignified confinement or
deportation under yet another delayed enforcement of Anti-Torture Act. This fact is an
intersectionality seen through having a displaced status in exile and being a citizen of Myanmar,
where priority is pushed back.

Intersectionality and Gender Blindness in Thailand’s Policy Framework

Through ethnographic observations, it is visible that intersectionality happens at several
structural levels and in various forms. It is, of course, based on marginalized identities as
conceptualized:

e The intersectionality of conflict as political insecurity in country-of-origin Myanmar — as
it forced them out for migration — and lack of legal recognition and international
involvement as another form of political insecurity as host country Thailand marginalized
all displaced population in general.

e The intersectionality happened again as political and legal insecurity barred these
populations from getting hired by employers, leading to economic insecurity as the right to
work was not given any attention.

e In the context of economic insecurity, the intersectionality of COVID-19 pandemic-
induced depression and coup-inflicted border trade struggles have further limited all
migrant workers to seek stable income.

e In the structural situations, it is also seen that being a Myanmar national could also become
an advantage rather than a vulnerability as someone with some economic security can
achieve political security through regularization when amnesty cabinet resolutions are
made for the neighboring four countries only.

e Lastly, the intersectionality is once again seen in the cases of women migrant workers being
inaccessible to nature-gifted domestic care jobs for those to be in their official work permit
as the sectors excluded all immigrants.
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With such gender blindness in Thailand's policy framework and a lack of efforts to streamline
administrative processes to expand migrant workers' access to formal sectors, the welfare and
rights of women migrant workers will continue to be limited, if not absent. Such an
intersectionality of political and economic insecurity creates vulnerabilities in cross-border
livelihoods as women struggle not only for themselves but also to carry the burden of
safeguarding the whole household.

Calls on equitable opportunities: Excluded and neglected

The economic security of refugees and asylum seekers in Thailand, where their status is
not recognized and access to formal work is inaccessible, relies on a combination of informal
employment, financial support from family and community, humanitarian assistance, and utilizing
their skills and talents. These strategies help them navigate the challenges of limited economic
opportunities and sustain their livelihoods without formal recognition and rights. However,
addressing the systemic barriers that hinder their access to legal employment and financial
inclusion is crucial.

Marginalized Myanmar women may face significant barriers to formal employment due
to their legal status. This barrier forces them into the informal sector, where they may encounter
exploitative working conditions, low wages, and job insecurity. The lack of legal recognition also
restricts their access to social protection mechanisms, such as healthcare and social security
benefits.

Addressing these insecurities requires comprehensive approaches that include legal
recognition, protection, access to livelithood opportunities, and support services for marginalized
Myanmar women in Thailand. This address involves promoting their rights, combating
discrimination, and ensuring their inclusion in policies and programs to improve their livelithoods
and overall well-being.

Livelihood situations: Looking through basic human security needs

Ensuring food security becomes even more critical for displaced populations forced to
leave their homes due to conflict or other adverse circumstances. Furthermore, for those who had
to seek shelter in Mae Sot for more than just mere days, with the marginalization they suffered
limiting their chances of making an income, basic food needs became a significant challenge.
Though the witnessed humanitarian aid aims to address immediate access to food, the quality,
sustainability, and long-term food security for the population remain a significant challenge.
Consequently, as primary caregivers and household managers, women bear the burden of
ensuring their families' survival with meager resources. However, the level of food security is still
low given that many households have children and elderly who require more nutrients than just
rice.
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"I don't have any means to go out and find a job as I don't even have enough money to get
a police card. On every other day, those living together with us at this safe house cook
extra portions for me and my two children. I feel bad, so I try to contribute at least rice or
cheap salad dishes and bring it on the table" (Interviewee C on 13 May 2023).

The interviews with Myanmar women migrants revealed a concerning picture of
individuals and their families grappling with various medical conditions. Among the interviewees,
several reported caring for family members with chronic illnesses. Common conditions
mentioned included hypertension, diabetes, cardiac and coronary diseases, and arthritis.

“My husband and my mother both have hypertension and are under daily prescription, but

my husband tries to keep himself fit through diet and exercise, for we do not have money

to buy medicines. For my mother, we have to set aside some money to keep the minimum

required dosage” (Interviewee R on 2 June 2023).

The health challenges extended beyond the adults, as children in these families were also
affected. The lack of proper vaccination, not only for COVID-19 but also for other preventable
diseases, puts children at risk. The lack of proper documentation due to political insecurity limits
these children from accessing social welfare services and, thus, pushes them out of the
immunization programs.

“I gave birth to my son while in hiding. I crossed the border alone for his safety, but he
has not gotten any vaccination yet" (Interviewee W on 6 June 2023).

The findings highlight the critical need for accessible and affordable healthcare services
for undocumented migrants, particularly those with chronic diseases and vulnerable children who
require proper medical attention and preventive measures.

Conclusion: Intersectionality in Livelihoods

As the research outlined the intersectionality of political and economic security, it became
evident that Myanmar women faced a multitude of challenges that were interconnected; political
instability and conflicts in Myanmar often act as catalysts for cross-border displacement, leaving
women vulnerable to exploitation and abuse, economic insecurities exacerbate their vulnerability,
as limited employment options force them into low-paying jobs with little social protection. The
interplay of political and economic factors creates a complex web of livelihood challenges for
these women. With this paper setting the discussion on the several dimensions of human security
in the context of political instability and economic exclusion, further efforts should be put into
exploring means of resilience building to promote the well-being of such communities amidst
these structurally created vulnerabilities.

Overall, a gendered intersectionality lens highlights the gaps in human security faced by
Myanmar displaced migrant worker women in Mae Sot. Understanding these vulnerabilities and
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resilience demonstrated by these women is crucial for developing comprehensive support and
intervention strategies to safeguard their human security and improve their well-being in the
cross-border livelihood context.

Addressing the needs and vulnerabilities of Myanmar women migrant workers in Mae Sot
requires gender-responsive policies, streamlined administrative processes, and expanded access
to formal sectors. Recognizing their skills, qualifications, and contributions would lead to the
utilization of highly skilled individuals and benefit the host country's economy. By ensuring equal
opportunities, access to social protections, and financial services, Thailand can improve the
political and economic security of these marginalized people with job-ready skill set and
youthful-population human resources, promoting inclusivity, stability, and resilience in Mae Sot
and beyond, benefitting the economic development of the host as well.
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A CRITICAL APPRAISAL OF THE VIETNAMESE GOVERNMENT’S PERSPECTIVE
TOWARD REPATRIATED VICTIMS OF LABOUR EXPLOITATION
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Abstract

Despite ratifying international treaties, especially the Palermo Protocol against
human trafficking, Vietnam has struggled to effectively combat crime, recognise
victims and provide meaningful support to them. The incompatibility of Viethamese
laws that offer no definition along the elements under the Palermo Protocol and a
lack of protection for trafficked migrant workers have been traced as significant
problems. Victims' rights-based approaches are not internalised by the government,
leaving them vulnerable and without recourse. As a result, achieving justice and
compensation for victims, especially women migrant workers, is difficult due to
these challenges. Hence, this study examines the implementation of anti-trafficking
laws in Vietnam by analysing the Palermo Protocol, ACTIP, and Vietnam's laws.
The study reveals gaps, loopholes and challenges in obtaining justice for victims,
particularly women migrant workers, through compensation and indemnification
under the existing legal and policy frameworks.

Keywords: human trafficking, labour exploitation, justice, women, Vietnamese migrant
workers in Saudi Arabia, Vietnam.

Introduction

Human trafficking is a global problem that affects millions of people, particularly those
who are vulnerable and marginalised (UNODC, n.d.). Despite ratifying the “Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the
United Nations Convention against Transnational Organized Crime” - Palermo Protocol (General
Assembly resolution 55/25, 2000) and the ASEAN Convention against Trafficking in Persons -
ACTIP (ASEAN, 2015), Vietnam has struggled to effectively combat human trafficking and
provide adequate protection and remedies for victims (US TIP Office, 2022). The case involved
Vietnamese trafficking victims who were denied recognition as victims of human trafficking for
labour exploitation despite clear violations of their rights. By exploring these cases, this article
aims to explore the Vietnamese government's obligations under international law to combat human
trafficking and how it can provide meaningful support to victims.

! Student of Asia Pacific Master of Arts (APMA) in Human Rights and Democratisation, Mahidol University,
Thailand.
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The repatriated victims of human trafficking for labour exploitation from Saudi Arabia are
primarily Vietnamese women who labour recruitment companies in Vietnam recruited through
brokers or online advertisements to work as domestic workers for wealthy families in Saudi Arabia
(UN Special Procedures, 2021).

However, upon arriving in Saudi Arabia, these women were subjected to labour
exploitation, sexual abuse, physical assault, torture, and other forms of cruel treatment at the hands
of their Saudi employers. The recruitment agencies or the employers confiscated their passports,
leaving them trapped without any means to return to Vietnam. If they managed to escape their
Saudi employers or complete their contracts, they were abandoned without documents, finances,
or assistance from the recruitment agencies or the Vietnam Embassy. Some even faced the situation
where recruitment companies forced them to continue working for another Saudi family against
their will (UN Special Procedures, 2021).

These atrocities were brought to light following a post by a group of 13 Vietnamese women
on Facebook. They implored the Vietnamese authorities to assist them in repatriating to Vietnam
from a shelter in Riyadh, Saudi Arabia. These women shared similar stories of being deceived,
mistreated, and stranded in Saudi Arabia (Hoang, 2021a). One woman was reported as beaten until
she lost her eyesight in one eye (Hoang, 2021b).

Subsequently, the United Nations (UN) recognised these cases as human trafficking in its
Joint Urgent Appeal reference UA VNM 5/2021 on October 25, 2021, urging the Vietnam
government to take action against human trafficking. The UN's Special Procedures also noted the
abuse of women and girls as young as 15, recruited from Vietnam as domestic workers in Saudi
Arabia (UN Special Procedures [@UN_SPExperts], 2021).

The Office of the High Commissioner for Human Rights (OHCHR) similarly condemned
these heinous acts of human trafficking, stating that labour recruitment companies in Vietnam have
targeted girls from ethnic minorities in poor and remote rural areas, some of whom were even
underage: “We are seeing traffickers targeting Vietnamese women and girls living in poverty,
many of whom are already vulnerable and marginalised, ” they said. “Traffickers operate with
impunity” (OHCHR, 2021).

It is troubling to note that despite these appeals, the Vietnamese government has failed to
recognise these cases as human trafficking and has even gone so far as to punish the victims
themselves for coming forward. The perpetrators have faced little to no repercussions, with some
recruitment agencies having their licenses revoked but facing no criminal charges.

As a result of this negligence, the US Department of State's Trafficking in Persons Office has
ranked Vietnam in the lowest tier, Tier 3, for its lack of action against human trafficking. The
report raised concerns about "the forced labour of several Vietnamese nationals in Saudi Arabia"
and "a lack of systematic implementation of victim-centred screening procedures”(US TIP Office,
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2022). The Vietnam Government has criticised this report as “biased and misleading assessments
of Vietnam's efforts to prevent and combat human trafficking” (Thu, 2022). The victims of these
atrocities have been denied recognition as victims of human trafficking under Vietnam's domestic
laws, stripping them of their rights and protections. This failure to act with due diligence to protect,
prevent, and provide effective remedies to victims of human trafficking is a breach of the Vietnam
State's legal obligations. This article aims to shed light on the human trafficking situation in
Vietnam, expose the government's lack of action and recognition of victims, and emphasise the
importance of addressing this issue following international legal obligations.

Conceptual Framework

The conceptual framework for this thesis is based on two main components: international
standards, including the Palermo Protocol and ACTIP, and Vietnam's domestic law. The Palermo
Protocol is an international treaty that defines human trafficking, while ACTIP is a regional
agreement that aims to prevent human trafficking in the ASEAN region.

The main focus of the study is to explore the lack of adequate protection of Vietnam's
domestic law on human trafficking, specifically in cases of migrant workers who initially agreed
to work abroad but then faced exploitation and abuse. The following figure is the legal framework
for the whole research project.

Figure 1
Independent Variable Dependent Variable
International Law Compliance
Labour exploitation
* Ads Repatriated victims Vietnamese Government's
Human trafficking — e Means from Saudi Arabia and .
. perspective
e Purposes Cambeodia
Vietnam’s domestic law Non compliance
Research Methodology

This study employs a mixed-methods research design, incorporating qualitative and
quantitative data collection and analysis techniques. Legal, textual, and content analysis are utilised
to systematically categorise, historically contextualise and analyse the meaning of words, phrases,
and sentences found in the Palermo Protocol, ACTIP, international treaties, and Vietnam's
domestic laws. This analysis aims to identify misconceptions and loopholes regarding the three
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indicators of human trafficking - actions, means, and purposes - and assess to what extent
Vietnam's domestic laws and policies align with the international standards outlined in the ratified
treaties. The failure to recognise the international compensation regimes concerning preventing,
protecting, and providing effective remedies to victims of human trafficking has allowed the state
to impose excessive limits on these rights and contributed to a failure to act with due diligence.

Findings

Human trafficking indicators grid

A case of human trafficking in Saudi Arabia

Years 2014 to 2022

Country of destination |Saudi Arabia

Description workplace |Domestic workers in Saudi households

Profile of workers Vary from 14 to 55

Type of recruitment Recruited by government-approved labour recruiter companies

Type of contract Civil contract

Human trafficking indicators based on UNTOP:

ACTION elements of the trafficking in person definition

Recruitment Deceived about income, deceived about conditions of employment

Transportation/transfer |Recruited labour exported companies

Harbouring (housing) |Inside the Saudi houses

The companies/agents received commissions from the Saudi
Receipt household for each domestic worker

MEANS elements of the trafficking in person definition

Coercive/deceptive
recruitment/
recruitment with abuse
of workers’
vulnerability Withholding of wages/ no contract/ false wage promise
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Abuse of
vulnerability/power in
performing work

Lack of legal knowledge and education, limited language skills,
and family poverty

Coercion

Yes

Confiscation of

documents Confiscated national 1D card/passport/work permits

Debt bondage Yes, | need to pay a large amount of money to go back home
Violence on Victims  |Yes

Isolation Yes

PURPOSE elements of the trafficking in person definition (labour exploitation, forced
labour)

Exploitation Yes,

Excessive work hours |Yes, | was forced to work from day to night
Bad living conditions |yes

Hazardous work No

Low or no salary Yes

Disregard for laws and

contract Yes

No social protection Yes

Wage manipulation Yes

Indicators of ""purpose’ in Vietnamese anti-trafficking law differ from the Palermo Protocol

Despite anti-trafficking laws in Vietnam, there are gaps and inconsistencies between
Vietnamese domestic law and international standards. These gaps are significant and affect how
certain cases are prosecuted and recognised. Bui and Tran pointed out in their paper on the Supreme
People's Procuracy of Vietnam's website on "The issue of vernacularisation the ASEAN
Convention against Trafficking in Persons, Especially Women and Children."? Although Articles
150 and 151 of the Penal Code 2015 closely follow the United Nations definition of human

2 Bui and Tran (2022) mentioned four incompatibities between Vietnam's anti-trafficking laws and ACTIP. "Firstly,
according to Vietnam's criminal law, children are still identified as persons under 16 years old. Second, the basic
composition of Article 150 and Article 151 of the 2015 Penal Code does not follow the United Nations' definition of
human trafficking. Third, the new ACTIP regulations only deal with human trafficking. Vietnamese law defines other
crimes along with human trafficking. Fourth, when it comes to human trafficking or trafficking, Vietnamese law refers
to the purpose of profit. The researcher only mentioned two out of four points to answer research questions".
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trafficking, cases of recruitment, transportation, and harbouring without accepting/transferring
money, property, or other material interests cannot be prosecuted as human trafficking. Similarly,
trafficking of persons under 16 years of age may not be prosecuted as trafficking in persons, due
to the absence of transfer for profit.

They also gave an example: "An object tricked another person into going to Malaysia to do
business, but when they came to Malaysia, they forced this person to sell sex, and they were the
organisers and brokers of prostitution and exploitation of sex workers. Due to the failure to satisfy
the sign of transfer to receive money, property, or other material benefits, the crime of "trafficking
in persons” cannot be considered" (Bui & Tran, 2022).

Vietnam laws’ priority on indicators of "profitable/profitability"

Furthermore, this article draws attention to the fact that Vietnamese law may have a
narrower interpretation and a more stringent requirement of financial gain when categorising cases
as human trafficking. The trafficking offences under Vietnamese law focus on "trade, profit, and
illegality”" (Hoang Thi, 2015 cited Kneebone & Debeljak, 2014), which is closer to the narrative of
slavery and prostitution than the broader idea of end-purpose exploitation (Hoang Thi, 2015).

In addition, Vietnamese law enforcement agencies are required to investigate and
determine the profit element of human trafficking crimes. In contrast, international law does not
consider "profitability” a mandatory element of human trafficking investigation, especially against
people under 18 (Bui & Tran, 2022).

Lacking Links between migrant workers and human trafficking

Migrant workers, especially those who migrate for employment opportunities, can be
particularly vulnerable to various forms of exploitation, including human trafficking. They often
leave their home countries in search of better job prospects, and this vulnerability can be exploited.
Providing legal alternatives and pathways for safe migration is essential for protecting the rights
of migrant workers. When such alternatives are lacking, individuals may resort to irregular
migration or be more susceptible to traffickers who promise employment opportunities.

Vietnam's efforts to combat human trafficking have been criticised for overlooking the
relationship between trafficking and labour migration. Rather, its protection regime has
predominantly focused on addressing the trafficking of women and children for sexual exploitation
in the related areas, disregarding the many other forms of trafficking and exploitation that labour
migrants may face (Hoang Thi, 2015). Additionally, the immigration policy does not provide
sufficient legal alternatives to promote safe migration and protect migrant workers' rights at their
destination, thus impeding individuals' ability to migrate and leaving them vulnerable to trafficking
and exploitation (Hoang Thi, 2015).
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Despite the lack of effective transnational regulations to protect migrant workers from
exploitation and trafficking in foreign countries, Viethamese labour export companies continue to
send workers abroad. In the case of Saudi Arabia, the discriminative Kafala System?®, which still
troubles overseas domestic workers, continues to trump the Vietnamese law governing overseas
workers (theoretically protective of migrant workers). Despite the lack of a bilateral agreement to
protect workers, the number of Vietnamese migrant workers in Saudi Arabia still increased (Tran,
2022). As a result, migrant workers from Vietnam are at heightened risk of exploitation and
trafficking abroad.

The issue of victims' consent

Notably, the victim's consent is not mandatory when determining whether a person has
been trafficked under Article 3 of the Palermo Protocol. The Law on Prevention and Combat
Human Trafficking 2011 in Vietnam also does not mention consent as a determining factor (Hoang
Thi, 2015). This regulation complies with the international standards.

A literature review of the research conducted by the Center for Research - Applied Science
on Gender, Family, Women, and Adolescents (CSAGA) reveals that 55 workers from other
wealthy countries were confirmed to be victims of human trafficking. CSAGA highlights that
many participants in labour export programmes fall prey to fraudulent labour export agencies.
However, these individuals have not been recognised as victims of human trafficking and do not
have access to necessary support services in accordance with Vietnamese regulations (Bao Bao,
no date). However, in practice, since the laws do not mention whether the consent of victims is a
mandatory indicator when identifying trafficked victims, it is unclear whether the police and local
authorities are interpreted correctly or not.

Due diligence obligation of the government of Vietnam

The UN Committee on the Elimination of Discrimination against Women (CEDAW) has
highlighted the importance of due diligence in preventing violations of women's rights, stating that
“states may be held responsible for private acts if they fail to act with due diligence to prevent or
investigate and punish acts of violence” (CEDAW, 1992). States should, therefore, take the
necessary legislative and other measures to exercise due diligence to prevent, investigate, punish
and provide reparation for acts relating to human trafficking, including when these are perpetrated
by non-state actors (CEDAW, 1992). Juxtaposed against the Vietnam laws, firstly, Vietnam State
has failed to provide a systematic implementation of victim-centred screening procedures (US TIP
Office, 2022).

3 According to the Council on Foreign Relations website, "the Kafala System is a system used to monitor migrant
labourers, working primarily in the construction and domestic sectors in Gulf Cooperation Council member states
and a few neighbouring countries, namely Qatar, Bahrain, Kuwait, Lebanon, Oman, Saudi Arabia and the United
Arab Emirates” (Kali, 2022).

86


https://www.zotero.org/google-docs/?bc1iN2
https://www.zotero.org/google-docs/?bc1iN2
https://www.zotero.org/google-docs/?O63z37
https://www.zotero.org/google-docs/?O63z37
https://www.zotero.org/google-docs/?edqOPS
https://www.zotero.org/google-docs/?edqOPS
https://www.zotero.org/google-docs/?MDg8Eo
https://www.zotero.org/google-docs/?G5PZc3
https://www.zotero.org/google-docs/?l9iSgk
https://www.zotero.org/google-docs/?l9iSgk
https://www.zotero.org/google-docs/?EfUMbT

Second, the failure of the Vietnam Authority to hold traffickers accountable and provide
justice for victims is another issue. In 2020, the Authority inspected and punished 32 out of 86
labour export companies for administrative violations, with the operating licenses of six companies
revoked. These were administrative measures and not criminal charges related to human
trafficking. Additionally, the Authority did not investigate officials allegedly involved in
trafficking operations (Tran, 2022).

In light of the inconsistencies and loopholes in anti-trafficking laws, the Ministry of Public
Security has proposed an amended draft of the Law on Prevention and Control of Trafficking in
Persons to create a comprehensive and feasible legal framework for preventing and combating
human trafficking in a unified and consistent manner, consistent with international law (Minh,
2022). However, the amended draft has yet to be processed.

Conclusion

This research has examined Vietnam's anti-trafficking laws and practices with a special
focus on the repatriated victims from Saudi Arabia and their alignment with the Palermo Protocol's
indicators of human trafficking. The comprehensive analysis shows that Vietnam's domestic laws
and practices still contain significant loopholes and misconceptions. The primary research question
of this paper sought to determine whether the victims repatriated from Saudi Arabia are
satisfactorily covered by the indicators of human trafficking as outlined in the Palermo Protocol.
The analysis suggests that the country's focus on the ‘profitability’ of trafficking and lack of
emphasis on the 'purpose’ of trafficking leaves a gap in protecting repatriated victims, particularly
those from countries like Saudi Arabia.

Moreover, the heavy focus on trafficking for sexual exploitation to the exclusion of other
forms of exploitation, such as labour trafficking, has resulted in a disproportionate protection
regime that does not adequately cover all victims. The absence of effective transnational
regulations to protect migrant workers also exacerbates their vulnerability to exploitation and
trafficking abroad. Furthermore, the paper also sheds light on the lack of due diligence from the
government of Vietnam to ensure a thorough investigation, prosecution, and compensation for
wrongful acts related to human trafficking. Many individuals participating in labour export
programmes become victims of trafficking yet are not recognised as such under Vietnamese
regulations.
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THE VALUES OF “MYI-DU” IN LISU WOMEN: CAPITALS RELATION
IN LIVELIHOOD DIVERSIFICATION
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Faculty of Social Sciences, Chiang Mai University, Thailand

Abstract

This paper aims to study the livelihood changes of Lisu women, which have been affected
by the implementation of Government policy on highland development projects in Ban Doi
Lan, Mae Suai District, Chiang Rai Province, Thailand, in relation to the capital or assets
that the women have used to diversify their sources of income by using the strategy of
livelihood diversification. The study also analyzed livelihood diversification's effect on the
value of Myi-du, which is the traditional Lisu idea of honor, in the work context of Lisu
women. The study culminated in three key findings. Firstly, the implementation of the
highland development project caused livelihood changes for Lisu women in dimensions of
economic, socio-cultural, and gender, which, together, have formed both the vulnerability
and opportunity that determine the livelihood diversification of women. Secondly, by using
the concept of capital in livelihood diversification, the finding has shown that the women
have alternatively used various forms of capital or assets to diversify their sources of
income at multiple levels, especially social capital, which plays the most important role in
diversifying women's livelihoods. Finally, through multicultural social interactions, women
have integrated the traditional Lisu's idea of 'Myidu' into a new definition.

Keywords: Lisu women, Government policy on highland development projects, Livelihood
diversification, Myidu.

Introduction

In the realm of subsistence farming, the Lisu people have long held in high esteem the
diligent toil involved in agricultural pursuits. This cultural disposition has bestowed upon them a
unique reputation known as "Myidu" within the Lisu vernacular (Hutheesing, 1989). Rooted in
their livelihood, which centers predominantly on agrarian activities ("Mu Yea"), the quest for
agricultural excellence has not only been pivotal in sustaining their existence but also played a
pivotal role in shaping their social standing and acceptance within their community.

! Student of Faculty of Social Sciences, Master of Arts in Social Sciences, Chiang Mai University, Thailand.
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The term "Myidu" in the Lisu cultural lexicon is a composite of two fundamental
components, "Myi" and "Du." In this cultural context, "Myi" encapsulates the concept of
serendipity or favorable fortune, intrinsically linked with the celestial entity known as "Phi-Fah,"
a deity revered by the Lisu people. This celestial being is attributed to the role of bestowing
blessings upon individuals, symbolizing a transcendent force capable of fostering prosperity and
prowess across various domains. In contrast, "Du" signifies authority or influence from possessing
"Myi" or favorable fortune. Conversely, the term "Satua" stands in stark opposition, translating to
"shame" or "embarrassment," a consequence of unfavorable circumstances or misfortune. Within
this cultural milieu, reputation and shame are intricately interwoven with Lisu individuals' power
dynamics and interpersonal relationships. Moreover, these concepts display a degree of
adaptability, their interpretation shifting across diverse contexts and circumstances. This exposition
seeks to illuminate these terms' cultural and symbolic connotations, offering a scholarly
perspective on their nuanced meanings and implications.

Metaphorically, the reputation of Lisu individuals finds its allegorical counterparts in
elephants and dogs, symbolizing distinct qualities associated with each gender. Women, often
symbolized as elephants embody humility, modesty, kindness, and moral integrity. They aspire to
cultivate a reputation akin to the esteemed status of elephants, known as "Hama Myidu," through
their poised demeanor, modesty, gentleness, and self-awareness (Hutheesing, 1989). Conversely,
men's reputation is metaphorically akin to that of dogs. Men are expected to seek recognition and
praise actively, analogous to dogs receiving "Ah Na Myidu," by displaying bravery and venturing
into new experiences. Reputation holds significance for both Lisu men and women, aligning with
assigned gender roles without one role being considered superior to the other. The concept of
"Myidu" permeates various facets of Lisu life, notably their labor dynamics. Men and women
fulfill complementary roles, with neither gender-specific task inherently considered more or less
valuable. While men may engage in fewer tasks, their responsibilities often involve physically
demanding labor. In contrast, women juggle multiple responsibilities, frequently involving labor-
intensive work (Hutheesing, 1989). Women possess extensive knowledge of the land, guiding men
on suitable cultivation areas to ensure bountiful harvests. They oversee the weeding of young plants
in the fields and manage the timely harvest, with men assisting in transportation (Hutheesing,
1989).

However, the evolving livelihood patterns within the Lisu community have the potential to
influence their perception and preservation of reputation significantly. This transformation is
intricately linked with economic dynamics, ushering in a new paradigm where reputation is
increasingly assessed through the lens of financial capital accumulation among the Lisu
population. Simultaneously, these shifting livelihoods may impact the division of labor among Lisu
men and women. As access to resources and capital, which historically balanced gender roles
within their occupational sphere, undergoes transformation, the equilibrium of traditional roles is
potentially disrupted by the implementation of government policies about highland development,
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commencing in 1967 and notably affecting Doi Lan Village, has brought about inefficient labor
utilization and disparities. These challenges have ramifications for the dignity associated with Lisu
labor, as it becomes intertwined with notions of production and reproduction inherent to the
capitalist system. Consequently, Lisu men and women grapple with their roles in a society
increasingly valuing economic worth. Women, in particular, experience a diminishment of power
and influence in farming activities, leading to a perceived erosion of the significance of their work.

Government efforts to eradicate opium cultivation and promote economic crops have
compelled the Lisu people to abandon opium production. Thai military forces have destroyed
opium fields, while restrictions on land access and limited water resources have hindered
agricultural pursuits. The influx of various groups, including lowland Thais, lower hill tribes, and
additional Lisu settlers, has exacerbated land use pressures, necessitating the Lisu people of Ban
Doi Lan to venture farther from their homes to pioneer new farming areas. For those with limited
land, this entails journeys of one to two hours to reach these pioneering farms. Unfortunately, the
productivity of these newly cultivated lands is often compromised due to their frequent utilization,
resulting in insufficient periods of dormancy (Hutheesing, 1989).

This research thus delves into how Lisu women have adapted to these changes and
diversified their sources of income by leveraging various forms of capital. Unlike previous studies,
notably Klein's (1991), which focused primarily on the fragmentation of women's livelihoods
resulting from government policies, this inquiry delves deeper into the resilience of Lisu women
following the implementation of these policies. It seeks to provide a more comprehensive
understanding of the prevailing perception of a shift in the traditional Lisu value of "Myidu," a
value system traditionally based on reputation accumulation through economic capital. Recent
research findings in this paper offer fresh insights, addressing research questions illuminating this
nuanced and evolving landscape.

Methodology

The study analyzes livelihood diversification's effect on the value of "Myidu," which is the
traditional Lisu's idea of honor, in the work context of Lisu women. This study explores the varied
livelihood patterns of Lisu women from Ban Doi Lan who have migrated to work outside the
community. It aims to analyze the different forms of capital these women employ to access their
respective livelihoods. Additionally, the study examines how their changing ways of life impact
the value attributed to work and reputation.

Population

The population given the research focuses on the livelihoods of Lisu women from Ban Doi
Lan who work outside the community. The population under investigation includes Lisu women
engaged in diverse occupations, varying in age, education level, and field of work. The study aims
to gain insights from this group, who have direct experience working and living outside the
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community. Utilizing a diverse set of case studies will shed light on the adaptive decision-making
processes of women in different circumstances and living contexts.

Table 1: The Information of Case Studies

No. Name Age Occupation Education level
1 | Woo Two 37 | Independent researcher Master’s degree
2 | Wu Xue 55 | Masseuse, business owner Secondary school
3 | Wu Piya 40 | Traditional masseuse Elementary school
4 | Ah Fu Sue 35 | Accountant, insurance broker Bachelor's degree
5 | A BaSue Wi 25 | Hotel receptionist Bachelor's degree

The selection criteria for the case studies in this research were based on factors including
age, occupation, and education level. These factors can ensure diverse representations of Lisu
women. The data collection methodology for each case study involved the researchers spending
time with the women in their homes and accompanying them to their workplaces. Through this
approach, the researchers could gain insights into these women's daily lives and observe firsthand
the dynamics of their work and livelihoods. This method allowed for a comprehensive
understanding of the various aspects of their lives and the challenges and opportunities they
encountered.

Data Collection Methods

This research adopted an ethnographic method that employed participant observation and
in-depth interviews, including gathering information from relevant documentary sources such as
books, research papers, articles, theses, and publications. Participant observation and in-depth
interviews were conducted with the target population, including Lisu Households, Five Lisu
women as mentioned in Table 1, and key informants, including the wife of the head village or
'Mae-Luang Bann.' Participant observation was conducted by following and observing five Lisu
women's daily activities outside the community. However, there were challenges in collecting from
certain case studies, particularly those working abroad. The online conversations, therefore, were
used as an interview tool.

Key informant interviews involve engagement with family members of Lisu women from
Ban Doi Lan who work outside the community. The interviews varied between households and
Mae Luang, Doi Lan Village, depending on the issues being explored. The interviews with Mae
Luang Village focused on the village's development history and the overall changes in livelihoods
from the perspective of women. The researcher arranged informal interviews with 2-3 women in
Mae Luang Village, selected randomly. The researcher was also allowed to address specific issues
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related to a divorced woman's land division during these interviews. This method allowed for a
comparative analysis of the reasons behind women working outside the community and shed light
on the role of the family in women's decision-making processes and the influence of family
dynamics on women's status within the household.

To capture information about the case study participants in line with the study's objectives,
the researcher conducted in-depth interviews. These interviews explored women's perspectives on
working outside the community and the value attributed to dignity. The researcher followed the
case study participants to their homes and, in some cases, resided with them to observe their daily
lives and examine how they fulfill their roles at home and work, assessing whether these roles align
with the perspectives presented by the women during interviews.

Conceptual Framework

This study employs several conceptual frameworks to analyze the research findings. The
concept of capital by Bourdieu (1986) encompasses economic, social, and cultural capital.
Additionally, Ellis® (1993, 1998, 2000, 2005) concept of livelihood diversification, which
emphasizes the importance of diverse livelihood strategies for the poor, is incorporated. The study
also examines the concept of state development and livelihood change to understand the impact of
government initiatives on the lives of Lisu women. Lastly, the concept of Myidu within Lisu
society is explored, considering its relationship with changes in women's ways of life and work.

Figure 1 Conceptual Framework

The Impacts of Government Policy Lisu women’s adaptation to
on Highland Development livelihood change

L . Strategy of Livelihood Diversification
- Economic dimension

- Socio-cultural dimension

- Gender dimension

A 4

Capitals Use

- Human capital

/ - Economic capital; cash, assets, land

and other natural resources

Shifts of status and roles of Lisu - Social Capital: famlly’ relations,

women friends etc.

- Physical/Cultural Capital; skills,
knowledge

Changing values of reputation

(Myi-du) in Working
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Findings

Klein's (1989) study has examined the impact of state-driven highland development policies
on changes in Lisu's reputation and gender relations. The research indicated that the division of
labor in subsistence farming does not inherently lead to a perception of labor inequality among
Lisu women. However, inequality arises from the state's development policies, which overlook
women's participation in the production process, hindering their access to knowledge, including
advancements in agricultural practices. Consequently, women's decision-making power within
households is diminished, limiting their roles to laborers on family-owned land and restricting their
involvement in household work. Furthermore, the shift towards commercial production reinforces
the overemphasis on economic status as a measure of Myidu, the Lisu concept of dignity, leading
to increased social class divisions.

Nevertheless, the researchers recognize that certain state development policies have offered
solutions to address the inequalities women face. Infrastructure development policies, for instance,
have facilitated women's access to information, education, and employment without relying on
men or official invitations to training programs. Educational management policies have also
provided avenues for women to receive education that is relevant and accessible, such as the
teaching and learning systems in welfare schools. Scholarships, such as those provided through the
Royal Patronage Project and the Education Loan Fund, have significantly enhanced the quality of
life for ethnic groups. This research, as demonstrated by the case study, reveals that some women
have been able to pursue higher education through the state's open education program and access
diverse economically beneficial careers, thereby transforming their worldview. This change
highlights a reevaluation of women's contributions and the value of Midi or reputation within Lisu
society.

The changing value of Myidu in women's work can be categorized in two directions. Firstly,
a new perspective of Myidu emerges, aligning Lisu's traditional beliefs with a value system that
emphasizes hard work and economic growth and awareness of the ethical sources of individual
and household economic capital. Honesty becomes a significant criterion for evaluating
honorability. Secondly, Midi is intertwined with religious doctrines of merit and sin, shaping the
perception of honorable and dignified occupations. In this sense, Midi carries moral significance,
distinguishing those who are renowned and prestigious based on their righteous work. Women
negotiate the value of Midi within their work, even if it may not directly contribute to the household
economy. By integrating various cultural beliefs, they fluidly define their own dignified identities,
challenging class-based discrimination among women. This reevaluation of careers with feminine
dignity moves beyond a reliance on economic indicators, as previously observed by Hutheesing
(1989). The researchers perceive this as an opportunity to define women's values and meanings
from multiple perspectives, allowing them to reclaim their status as "Graceful elephants" without
being constrained by labor exploitation or the need to prove their economic potential in response
to societal expectations.
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Conclusion

In conclusion, the implementation of the state's highland development policy has had a
profound and multifaceted impact on the livelihoods of the Lisu people in Ban Doi Lan,
significantly influencing their economic, cultural, societal, and gender dimensions. The transition
from a subsistence-based production system to a commercial agriculture model has necessitated a
reliance on cash crops. It has led to the Lisu community becoming entangled in a cycle of
inescapable debt. This transition has been particularly challenging for the younger generation of
Lisu individuals, who face immense struggles in adapting and surviving within the framework of
this modern production system. In response, they have resorted to various survival strategies,
including expanding the cultivation of new crops, seeking financial assistance from formal
institutions to cover household expenses, diversifying income streams by engaging in non-
agricultural employment, and other similar measures. These strategies have emerged as crucial
responses employed by the Lisu people to address the food insecurity crisis, which the
government's policies have exacerbated.

Notably, Lisu women, historically playing significant roles in the agricultural sector, have
encountered specific challenges within this transformed landscape. The development policies have
limited their access to knowledge and resources associated with modern farming practices,
disempowering them in decision-making processes related to cultivation and financial matters.
Consequently, household power dynamics have shifted, with men assuming control over crop-
related decisions and the resulting financial gains. This unequal division of labor in agriculture has
further marginalized women, reducing their economic agency within the household. Consequently,
Lisu women have increasingly pursued opportunities outside the agricultural sector to negotiate
their economic status and bolster their influence within their households. They have sought
educational and employment prospects beyond their immediate community by exploiting the
infrastructural advancements facilitated by development initiatives.

Engaging in occupations outside their community has required Lisu women to leverage
various forms of capital, including economic, social, and cultural. Notably, social capital has
emerged as a particularly influential resource, enabling women to access new opportunities.
Networks of family, relatives, and friends have played pivotal roles in recommending employment
options, providing information about potential work sources, and facilitating the transfer of
occupational skills. Furthermore, social capital has bolstered women's cultural capital by fostering
connections to external sources of knowledge, skills, and experiences. This phenomenon is
exemplified by cases where Lisu women have pursued higher education through the support and
relationships forged with individuals outside their immediate community. Such social networks
have also alleviated the financial burden of acquiring new skills or vocational training.
Consequently, Lisu women have been able to transcend the constraints imposed by their traditional
roles and establish themselves in diverse occupations.

In conclusion, the Lisu people in Ban Doi Lan have experienced far-reaching
transformations in their economic, cultural, societal, and gender dimensions due to implementing
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the state's highland development policy. These changes have both positive and negative
implications. It is essential for future development policies and initiatives to adopt a more
comprehensive and inclusive approach that accounts for the socio-economic and cultural
dynamics of indigenous communities. In addition, according to the findings and conclusion of the
research, to address the gender inequalities highlighted in Klein's (1990) study concerning Lisu
women's reputation and gender relations resulting from state-driven highland development
policies, here are the policy suggestions proposed as follows:

To begin with Gender-Inclusive Development Policies, State development policies should
be reviewed and revised to ensure they actively incorporate gender considerations. Policymakers
should recognize Lisu women's essential roles in subsistence farming and promote gender equity
by actively involving women in the decision-making process regarding agricultural practices and
land use. In addition, the development policy should focus on women’s capacity building, which
is aimed at empowering Lisu women economically and socially. These programs could include
training and capacity-building initiatives that provide women with the skills and knowledge
necessary for active participation in the workforce and agricultural sector. It should further focus
on the necessity of promoting equity education and expanding educational opportunities, with a
focus on making education accessible and relevant to their needs of livelihood, including
encouraging the participation of women in open education programs and establishing more
welfare schools to provide education that meets the needs of Lisu communities. It is important to
ensure that these projects are designed and implemented with the specific needs of Lisu women
in mind, considering their geographic and cultural contexts. By implementing these policy
suggestions, the state can play a pivotal role in promoting gender equity, enhancing the status and
reputation of Lisu women, and fostering a more inclusive and ethical approach to development
within Lisu society. However, this research still needs to continuously monitor the impact of
development policies on Lisu women and conduct further research to assess the effectiveness of
policy interventions. This monitoring will help policymakers make informed decisions and
adjustments as needed.
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BARRIERS TO ACCESSING MENTAL HEALTHCARE AMONG OLDER
DISPLACED PEOPLE FROM MYANMAR IN MAE SOT FOLLOWING
THE 2021 MILITARY COUP

Suu Mon Aung?
Institute of Human Rights and Peace Studies, Mahidol University

Abstract

Mental health is a growing concern among displaced people from Myanmar in Mae Sot,
Thailand, following the 2021 military coup. After experiencing traumatic events such as
forced displacement and other persecution by the Myanmar military, many suffer from
mental health problems. The research aims to explore the limitations and challenges that
make older displaced Myanmar people inaccessible to mental healthcare and psychosocial
support in Mae Sot after the coup. Even though older displaced people are among the most
vulnerable groups due to their age-specific challenges and forced displacement, their needs
are often overlooked in emergency responses and left out with humanitarian agencies
focusing on other vulnerable groups. Besides, Thailand does not recognize them as refugees
and leaves them vulnerable to deserve their right to health, but instead, it imposes a risk of
arrest or deportation. The qualitative data were collected through in-depth interviews with
mental health and psychosocial support providers to identify barriers for older displaced
people accessing mental health support in Mae Sot. The study points out that the percentage
of older people who seek or are willing to seek mental health support is negligible or
possibly non-existent. Findings show external and internal barriers, including legal and
financial barriers, as well as stigma and trust that prevent older displaced people from
accessing mental health support in Mae Sot. Moreover, the findings indicate the need for
legal protection for older displaced people to access healthcare without the fear of arrest,
the need for promoting awareness of mental health among displaced people from Myanmar,
the need for qualified and professional mental health and psychosocial support service
providers in Mae Sot, and, the need for effective and far-reaching mental healthcare
programs to cater the specific needs of older displaced people from Myanmar.

Keywords: Mental health, Older displaced people, Myanmar military coup, Thailand

! Student of Asia Pacific Master of Arts (APMA) in Human Rights and Democratization, Mahidol University,
Thailand.

99



Introduction

Since the Myanmar military staged the coup in 2021, tens of thousands have been forced
to flee their homes, cities, and, ultimately, the country due to its attacks against civilians (Amnesty
International, n.d.). More than 20,000 people have sought safety in Thailand since the coup, and
older people are among the biggest population groups crossing the border (United Nations High
Commissioner for Refugees, 2022, p. 3). Older displaced people are among the most vulnerable
groups because of their age-related limitations and illnesses. They may also suffer from traumatic
experiences, be displaced far from their homes, and not be legally recognized as refugees after
arriving in Thailand. Traumas caused by conflict-related experiences have an extensive mental
health impact during post-displacement phases (Virgincar et al. 2016, p. 889). Furthermore, Molsé
et al. (2017) mention that refugees' lack of permanent legal status in a foreign country causes
significant symptoms of post-traumatic stress disorder (PTSD).

Additionally, forced displacement can cause a higher risk of mental health problems,
especially among older people, due to the loss of social networks and social support (Siddiq et al.,
2023, p. 1). These mental health problems may require regular counselling, medication, and other
psychosocial support to assist the needs of older displaced people. Even though older people are
one of the most vulnerable groups during humanitarian emergencies, there is often no targeted
protection specific to their needs (Burton & Breen, 2002). Despite many older displaced Myanmar
people needing support for their mental health, the accessibility of mental healthcare services is
limited, with the lack of legal recognition as refugees in Thailand leaving them vulnerable because
they cannot use public health facilities. In addition, given that they are dispersed across a vast
geographical expanse in Mae Sot rather than a specific area, it is difficult to target an area where
mental healthcare services can reach many people. Suphanchaimat et al. (2020) mention that
providing healthcare services in a specific area, such as a refugee camp setting, is easy to
implement as the settlement of displaced people in that area is well aware by healthcare providers.
This research is developed through literature reviews on the needs for mental health and
psychosocial support of older displaced people (60 years old and above) who were forced to leave
Myanmar and live in Mae Sot while facing limitations and challenges in receiving mental health
support.

Methodology

The research is conducted in a qualitative study approach, and the primary data were
collected through semi-structured, in-depth interviews. Six key informants were recruited through
purposive selection and snowballing methods based on their background and professional
experience providing mental healthcare and psychosocial support in Mae Sot. Interviews were
conducted in-person and online in the Burmese language and translated into English by the
researcher. The names of the key informants are kept confidential due to safety concerns. Key
informants include one psychiatric professional who works at Mae Tao Clinic, one freelance
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counselor who is a medical doctor, one freelance counselor who studied psychology, one freelance
psychosocial support provider who is trained in trauma healing, one freelance psychosocial support
provider who is a medical doctor and has worked as a psychosocial support programs manager for
an International Non-Government Organization (INGO), and one professional counselor from
Assistance Association for Political Prisoners (AAPP) with years of experience in counseling. All
key informants have experience providing mental healthcare services and psychosocial support for
displaced people from Myanmar in Mae Sot. Even though the initial methodology includes
recruiting older displaced Myanmar people in Mae Sot, the number of older people who sought
mental healthcare is minimal, and the ones who were found were unwilling to talk because of their
safety concerns.

Findings

Several causes forced older people to flee to Mae Sot following the 2021 military coup in
Myanmar, including being wanted for participating in protests for being targeted as hostages for
their children who have participated in the Civil Disobedience Movement (CDM)?, and who are
parents of children who have joined the People's Defense Forces (PDF), which is the armed wing
of the National Unity Government (NUG)3 To fight against the Myanmar military.

According to the key informants, the percentage of older displaced people receiving and
seeking mental healthcare in Mae Sot is tiny. Most people seeking mental health and psychosocial
support in Mae Sot are young adults and middle-aged groups. However, it does not mean the
population of older people in Mae Sot is small. Younger people have more access to information,
especially through online platforms, and they tend to be out in the community more where they
can receive information, compared to older people who may be home more. The following findings
show age-specific barriers to accessing mental health support.

The main barrier in Mae Sot seems to be the legal limitation that prevents older displaced
Myanmar people's access to mental health support. Unlike the migrant population from Myanmar,
who have been living and working in Mae Sot for years, many newly arrived displaced people
following the 2021 coup do not have legal documents. Furthermore, there is no protection from
Thai authorities for this vulnerable group despite the forced displacement and persecution they
have endured in Myanmar. The fear of arrest is a constant worry among displaced people. It is
stronger among older people because it is an additional stressor when adapting to a new, unfamiliar
environment while also coping with any age-related medical conditions they bear. Key informants
said there are often incidents of displaced people on the way to mental health and psychosocial

2 Civil Disobedience Movement is a resistance of civil service people who leave their state jobs to show their
disapproval of the coup.

3 The parallel government of Myanmar was formed by the lawmakers who were forcibly removed from their positions
when the Myanmar military took over power in the 2021 coup.
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support being arrested due to the lack of legal documentation for living in Thailand. This arrest
requires them to pay fines to Thai authorities to be released. The number of Burmese displaced
people arrested in Mae Sot since the 2021 military coup is unknown. However, random checks on
roads and raids in Mae Sot are often reported on the news. Radio Free Asia reports that a Burmese
couple who fled due to the Myanmar coup was arrested on their way to a café in Mae Sot by the
Thai authorities because they had no legal documents (Radio Free Asia, 2023). They were detained
for three days until they paid THB 10,000 to be released (Radio Free Asia, 2023). A more recent
incident in May 2023 showed that some 70 undocumented migrant workers were arrested during
raids in one day in Mae Sot, and a THB 5,000 fine per person had to be paid to Thai authorities to
be released (The Irrawaddy, 2023). Random raids on homes can also happen, meaning people have
to live in this fear even when trying to stay out of sight.

Displaced people also face financial barriers when seeking mental healthcare and
psychosocial support. Many of them had to leave their belongings and assets behind when they
fled, so they did not have extra savings while living in Thailand. This trouble is exacerbated
because they cannot access employment without legal documentation, unlike documented migrant
workers. This burden is bigger among older displaced people because fewer job opportunities exist
for them than younger people. In Mae Sot, most jobs are blue-collar work involving physical labor.
Many displaced people still rely on financial aid from individual donors or humanitarian
organizations to meet their essential needs, such as rent and food in Mae Sot. Although mental
health services, such as counseling and therapy sessions, are free of charge, many people do not
have extra money to spend on traveling to reach them. Therefore, the potential risk of fines if they
are arrested is a particular concern among displaced people from Myanmar.

The lack of professional service providers and facilities in Mae Sot is another external
barrier for older displaced people to receive mental health support. Key informants explained that
training people to be professional mental health services providers takes time because they need
ethical practices and an understanding of trauma to support individuals with traumatic experiences.
Therefore, this factor may impact the lack of service providers in Mae Sot. Some may argue that
there are online platforms for counseling and psychosocial support. However, mental health
support providers mentioned that in-person mental health support is more effective than online,
especially for older people, as many struggle with or do not have access to devices for video calls,
and they prefer face-to-face communication. One psychiatric facility in Mae Sot has a small team
to facilitate a high demand for mental healthcare needs. This service has been a recent improvement
since August 2022. Before this, no psychiatrist could diagnose clinical cases of mental health
conditions. In addition to the need for professional service providers and facilities, community
volunteers who could facilitate and provide information about mental healthcare and psychosocial
support in Mae Sot are also required. As mental health is a new topic for displaced people following
the coup, it is unsurprising that only a few professionals are available. However, mental healthcare
is a growing concern among displaced people whose lives are uncertain, with much stress to bear.
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In addition to external barriers like legal and financial struggles, internal limitations,
including cultural stigma and a lack of trust among displaced people from Myanmar, discourage
older displaced people from seeking mental health support. The cultural stigma often associates
"mental health" with being "crazy or mad."” This belief is stronger among older people as they have
believed for so long that depression, anxiety, or mood swings only happen to mentally unstable
people. This belief makes mental health a taboo topic and creates a sense of shame in seeking
professional mental healthcare and psychosocial support. Even though awareness of mental health
and psychosocial support has increased, and many people have become more accepting of it
following the 2021 coup, the cultural stigma is still strong among older people. Many of them still
accept that it is normal to feel depressed or anxious after traumatic events, and they tend to cope
with religious practices such as praying or meditation rather than consulting with professionals.

Trust is another internal barrier for older displaced people seeking mental health and
psychosocial support in Mae Sot. Even though mental health and psychosocial support providers
are from Myanmar and have a strong understanding of the political and social context of the
military coup in Myanmar and displacement in Thailand, to a certain degree, there is a lack of trust
in others among displaced Myanmar people in Mae Sot. Key informants mentioned that some
people are afraid to say where they live in Mae Sot. Due to living in fear of being arrested by Thai
authorities and the threats they faced and would still face back in Myanmar, displaced people are
reluctant to open up about their emotions. Some people are worried about talking about their
experience, trauma, or what they have witnessed due to safety concerns. They are afraid that
information shared during a counselling or therapy session could be used against them. Because of
this concern, information about mental health support programs provided in Mae Sot is shared only
through trusted networks among displaced people.

Conclusion

This research is conducted through experiences and knowledge of mental health and
psychosocial support providers to identify the barriers that older displaced people from Myanmar
face in Mae Sot following the 2021 military coup. The findings show external and internal barriers
that prevent older displaced people from accessing mental health support. The legal barrier is
significant for older displaced people as they are not legally recognized as refugees and do not
have legal documentation, which imposes a risk of arrest if they go out to seek mental health
support in Mae Sot. In addition, financial barriers, lack of adequate professional mental health and
psychosocial support providers, cultural stigma, and trust are external and internal barriers that
discourage older people from seeking mental health and psychosocial support. In reducing these
barriers, legal protection is needed for vulnerable displaced people after going through traumatic
events while enduring age-specific challenges and deserve their fundamental right to health.

Furthermore, humanitarian organizations should be allowed to operate more to facilitate
mental healthcare services and to deliver aid to displaced people to ease their financial burden.
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Additionally, more mental health awareness programs are needed to reduce cultural stigma,
especially targeting older people through communication channels they use to seek information.
Moreover, more safe spaces are needed to facilitate psychosocial support workshops and other
mental healthcare services and build trust between receivers and providers. The priority in Mae
Sot is increasing the availability of mental health support services overall rather than tailoring them
for different age groups. This priority shows a gap in mental health support that meets older
people's needs.
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Abstract

By the political craft of populism and depoliticization, the Chinese government takes the
priority of national sovereignty and stability before political and civil rights, as well as
responds to outside criticism with their determination to "ensure human rights with
Chinese characteristics" in National Report to the Human Right Council in 2018. This
policy makes Chinese LGBT organizations and activists vernacularize their working
approach, transforming from advocacy to service provision. However, in the face of the
shrinking space of civil society and the conservative backlash on gender equality, many
people, known as Zhiyuanzhe (volunteer, i5/E%), persist in working voluntarily for
LGBT NGOs. This article explores why people volunteer given the political context
through a case study of one NGO for sexual minority groups in China and in-depth semi-
structured interviews with volunteers of different participatory levels and sexual
orientations by stratified sampling. The textual analysis showed that political inertia
emerging from the depoliticized context motivates people to make micro changes rather
than give in to political frustration. Additionally, the depoliticization effects of online
attacks and the closure of organizations stimulate emotional needs for gender-friendly
spaces that align with the depoliticized transformation of LGBT organizations, thus
supporting sustainable volunteerism. These findings show the diversity of working
approaches and reveal the equal importance of emotional labor and political changes in
promoting gender equity.

Keywords: China, LGBT, Volunteerism, Depoliticization

Introduction

With the appointment of a SOGIE independent expert in the United Nations in 2011, the
SOGIE issue has gained significant attention worldwide. However, with the emphasis on human
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rights with Chinese characteristics (Chinese Foreign Ministry, 2018), the problems that the
Chinese LGBTQ+ community face has not been fully addressed yet. As a matter of fact, in the
face of Western countries' criticism of China for its violation of human rights, such as Hong Kong
issues, and the prevalence of homo-nationalism, the Chinese government adopts the political craft
of non-politicization and populism to maintain the legitimacy of its regime. This politics is also
reflected in the Chinese government's mixed attitude toward homosexuality. On the one hand, the
Chinese government recognizes LGBT rights to health. For example, China has realized the
decriminalization (1997) and de-pathologization (2001) of homosexuality. In 2018, The Chinese
Foreign Ministry made it clear that China will take protective measures for the right to health of
sexual minorities (Li, 2018).

On the other hand, the Chinese government has repressed LGBT political rights for fear that
they would subvert the state. Although the Chinese government has not publicly declared that
LGBT organizations are subverting state power, the Chinese government has not made any
punishment for netizens' hate speech that LGBT organizations are foreign forces and will destroy
national security (Ziwuxiashi, 2021). Instead, it has restricted the rights of association of LGBT
groups through strict policies, such as the Regulation on Registration and Administration of
Social Organized (2016) and the Foreign NGO Management Law (2017), and illegal crackdowns.
For example, due to LGBT campus organizations' advocacy for anti-gender violence events in
2021, many netizens, such as Ziwuxiashi, are falsely accusing LGBT activists of supporting Hong
Kong independence foreign forces through gender issues and attempting to subvert the Chinese
government by criticizing the Chinese government. Finally, on 6 July 2021, the Chinese
government directly closed the official social media accounts of all campus associations in China
and secretly issued an order prohibiting students from organizing associations in schools (BBC
News, 2021).

In such a constraint context, to ensure the legitimate status and continue their work for the
LGBT community, Chinese LGBT NGOs adopt the vernacular process of recuperation and
compartmentalization to translate "ideas and practices developed in western counters into terms
appropriate for local contexts"(Levitt and Merry, 2009, p. 2) to avoid connection with western
countries and political factors within their agency. In order to get legitimate status, LGBT NGOs
registered with the Civil Affairs Bureau started more cooperation with the local government, such
as taking the Government's Purchase Public Service, and transformed their working approach
from radical advocacy to conservative service through social service provision and psychological
counseling. This NGOization made LGBT NGOs lose their visibility and affection of pride to
connect with the public and community. Nonetheless, many people still contributed to NGOs by
volunteering. In order to understand why these people still work for the LGBT gender issues
under political constraints in China, this research used a case study to interview volunteers from a
Chinese LGBT NGO in China. From the perspective of the NGOization and emotion theory, it
reveals how people build emotional resilience to cope with the depoliticized context.
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Literature review: Emotion and NGOization

Many scholars have already discussed the important role that emotion plays in the
participation of activism (Guenther, 2009; Jasper, 2011), the type of emotion that contributes to
participation, the emotional mechanism and strategy (Flam, 2007), as well as the relationship
between emotion and the social structure (Summers-Effler 2002). In the extant literature on
Western LGBT and feminism studies, pride, fear, pity, and shame are considered the most
important affections motivating the LGBT community (Jasper, 2011). Along with these factors,
critical consciousness (Hercus, 1999) and hope for changing the world (Summers-Effler, 2002;
Guenther, 2009) are the key to the mobilization. One of the gaps in extant research is the lack of
empirical research from the Chinese context, especially when the government forbids advocating
in a pride stance and making macro change. Furthermore, given the interrelationship between
macro politics and micro emotional configuration (Brown & Pickerill, 2009), it is worth analyzing
what the emotional tone that Chinese LGBT activists will take under the long-term deprivation of
civil rights in the face of the depoliticization and NGOization of Chinese LGBT NGOs.

So far, many scholars have analyzed the impact of depoliticization on the development of
NGOs. While many research showed that NGOization gave the Chinese NGOs more space to
cooperate and negotiate with the government, thus having a higher influence on politics (Han,
2018; Yuen, 2018), building alliances (Guo, 2021), gaining government funding (Guenther, 2009;
Tian & Chuang, 2022), there are also criticisms on the NGQO's internalization of hierarchical
political repression in working approach, mission, goals (Tian & Chuang, 2022) and the
reinforcement of legal governance and state's regulation (Han, 2018). From the perspective of
emotional culture, Guenther (2019) conducted a comparative study of two feminist NGOs,
demonstrating the polarized impacts of emotional expression in an independent organization and
repression in a depoliticized organization on sustainable development. Following Guenther's
study, this research explores the effects of depoliticization on emotional needs and how the
depoliticized NGO responds to volunteers' emotional needs through place. It is crucial to analyze
the place since an NGO provides a physical space that can provoke different emotions compared
to other forms of activism, such as street campaigns and online advocacy (Brown & Pickerill,
2009, pp. 28-30).

Methodology

In order to explore the emotional tone that volunteers have in a Chinese depoliticized context
and how the physical space of a depoliticized NGO resonates with activists' emotional tone, thus
promoting activists' participation in NGO's daily work, this study takes qualitative study on
volunteers who work for one of the Chinese LGBT NGOs from four different participation levels
(quitted, normal, active, core volunteers), and different sexual orientations and gender identities.
Participatory observation, secondary data research based on the NGO's report, and 15 informal
and formal interviews are taken to understand the motivation for joining volunteerism as well as
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individual feelings and understanding of the macro depoliticized environment and NGO's
working approach. This in-depth ethnography sheds light on the interrelationship between
depoliticization and volunteerism.

Findings

Through a textual analysis of the interview, it becomes evident that people's continued
dedication to the movement stems from two fundamental factors. Firstly, the long-term
depoliticization shaped the emotion of political inertia, which provides resilience for people to
enjoy emotional pleasure during the participatory process rather than be frustrated entirely about
the dim future. Secondly, the shutdown of some LGBT organizations and online hate speech
brought by political depoliticization motivate activists to find a relatively safe place where the
depoliticized NGO with a gender-friendly place resonates with their emotional needs. These
findings show the diversity of approaches to promoting gender equality in different contexts. In a
depoliticized society, participants and NGOs will rely on micro-emotional labor for personal
pleasure and to improve intimate interpersonal relationships, which is the energy for sustainable
participation.

The resilience of emotion of political inertia

Participants increased their resilience as a result of the emotion of political inertia they
developed from understanding Chinese political participation since 2015. When asked about their
understanding and feeling about depoliticization, participants stated "totally disappointed,”

" ons

"without any expectation," "indifferent," and "stay away from political frustration" as the most
common emotions answered by the interviewees. This status resembles the "emotional tone of
serene yet determined resistance" (Juris, 2008, p. 74). According to the volunteers, the long-term
frustration towards the social reformation and the lack of political and civil rights cultivates
political inertia. However, they still consider that society will be changed at a relatively slow pace
and in a conservative way. As a result, such emotion helps volunteers continue their participation

without being defeated by the disappointed reality.

In addition, the indifferent attitudes towards political change also show the diverse working
approach to making social change in different contexts. People with emotions of political inertia
prioritize personal pleasure and the improvement of intimate relationships over political change,
which is relatively impractical in the current situation. These people consider that volunteerism is
one way for activists to relieve personal loneliness when they organize pan-psychological
activities for several LGBT people. Some volunteers even consider enhancing intimate
relationships with family and friends as meaningful as political change. "The personal is
political"; "If you always dream of something impossible and set your goal too high, it is very
easy for you to get burned out and quit the movement especially when there are too many
hurdles"; "Rather than only waiting for political change, we should also help people nearby to
remove their stereotype against LGBT people since they need more opportunities to understand
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LGBT people are not "perverts'." shows the depoliticized working approach also bring the space
for social change.

The emotional need for an offline, gender-friendly safe place

Apart from the political inertia accompanied by depoliticization, which makes everyone
focus on personal pleasure and interpersonal relationships so that people have the motivation to
continue to participate, the internal trauma from the depoliticization results, such as attacks from
previous online hate speech and the shutdown of the LGBT organization has also prompted a
search for safer offline options gender-friendly safe space to meet the need for belongingness.

Due to the prohibition of offline street campaigns since 2015, online advocacy through
social media has become a prevalent trend among LGBT and feminist movements (Yuen, 2015;
Yang, 2019). Although the online network has empowered the LGBT community through
knowledge dissemination and public participation, it has also caused online hate speech targeted
at LGBT and feminist groups and endless internal conflicts among different LGBT groups.
Moreover, online help activities would even "enlarge the negative offline psychological well -
being" due to the restriction of online emotional support (Han et al., 2019, p. 96). In addition, the
shutdown of all LGBT student groups also promoted LGBT activists to seek out another relatively
safe space. As a result, all of these traumas brought about by the depoliticization of the crackdown
increase LGBT activists' demands for a safe offline space, which the depoliticized NGO can
provide appropriately.

In contrast to the depoliticized NGO dependent on the government, the LGBT NGO in the
case study retains some degree of autonomy where people can express themselves. The NGO's
principle to create an inclusive space for marginalized groups such as LBQ women and the poor
differs from current commercial space and elitist official space. The former allows different
LGBT communities to find their belongingness in this place.

Conclusion

The above analysis demonstrates that with the understanding of the Chinese political context
and the transformed working approach of LGBT NGOs, both activists and organizations build
emotional resilience featuring political inertia and gender-friendly safe space focusing on
emotional labor for sustainable participation in the current depoliticization of the LGBT
movement, which complements the gap of emotional studies in the Chinese context. This gap
reveals the diversity of participatory approaches to promoting LGBT rights through enjoying
personal pleasure, finding belongingness, and removing closet people's stereotypes of LGBT
people instead of only focusing on political and macro change. In this context, promoting LGBT
rights through personal pleasure, belongingness, and removing closet people's stereotypes of
LGBT people shows that personal micro-change is as important as political macro change.
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Abstract

COVID-19 transformed how societies and communities function. Studies show that the
crisis has been used to stifle dissent and repress citizen engagement. Civil society
organizations working on democratization and human rights in Southeast Asia are
particularly constrained (Nixon, 2020). This paper examines the impact of the COVID-19
pandemic on human rights organizations in the Philippines. In particular, it looked at the
experiences of the Initiatives for Dialogue and Empowerment through Alternative Legal
Services, Inc. (IDEALS). This non-government organization provides legal and technical
needs to vulnerable and marginalized groups. Specifically, it determined the challenges
experienced by IDEALS in their operations and conduct of human rights work and
advocacy. Through in-depth interviews and document reviews, this qualitative study found
that IDEALS had to overhaul their operations since most, if not all, of their services, needed
to be delivered face-to-face. They integrated online tools and platforms for legal
consultations, legal aid, advocacy, and networking. IDEALS observed changes like the
concerns of citizens during the COVID-19 pandemic. The common drug cases and illegal
arrests saw a rise in cases involving violations of quarantine protocols, labor issues (e.g.,
illegal dismissal), and domestic violence. Consequently, IDEALS retooled internally and
refocused certain resources to respond to these changing needs. While online tools became
a typical response of civil society and other types of organizations in coping with COVID-
19, these tools prove inadequate in ensuring that organizations thrive in their work. Their
relations with other civil society organizations, the community, and the State remain pivotal
in their success.

Keywords: COVID-19 crisis, human rights organizations, politics of crisis, state-civil society
relations

1 Kay S. Conales is a student of the Asia-Pacific Master of Arts (APMA) in Human Rights and Democratization at
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Introduction

The COVID-19 pandemic transformed how communities, organizations, institutions, and
societies functioned. States and governments worldwide had to impose restrictions on movement
and other basic freedoms to curb the spread of the virus. Aside from overwhelmed healthcare
systems, the nature of work, education, the economy, and society, in general, had to adapt to the
changes required by the crisis. Beyond the tangible and material impact of COVID-19, it posed
serious challenges and human rights violations and worsened what scholars and practitioners call
a "shrinking civic space." COVID-19 happened at a time when democratic backsliding or
regression has been observed across all regions, including Southeast Asia (Levitsky and Way,
2020; Diamond, 2021). The quality of democratic institutions and processes significantly waned,
changing the dynamics of human rights promotion and protection.

There is evidence that the State weaponized the COVID-19 pandemic to stifle dissent and
repress civic and political rights (Chiozza and King, 2022), especially those of civil society.
Launching quarantine protocols, the State launched a crackdown on legitimate mobilization and
protest activities. This notion turns the COVID-19 pandemic into not only a humanitarian crisis
but also a human rights crisis. Against this backdrop, organizations working on protecting and
promoting human rights and democracy were particularly challenged. In its pandemic response,
then-President Duterte deployed a widely militaristic and punitive approach in the Philippines. The
Philippine National Police (PNP) and the Armed Forces of the Philippines (AFP) were activated,
with medical and healthcare professionals and experts sidelined in policy-making. The country’s
pandemic response was ranked poorly among ASEAN Member States.

This study takes an interest in the actual experiences of human rights organizations in the
Philippines during the pandemic. Most studies focus on the impact of COVID-19 on human rights
and the challenges that civil society needs to confront in the context of an eroding democratic
space. The gaps in existing literature include limited use of human rights organizations as loci and
units of analysis and limited contextual focus on Southeast Asia.

Accordingly, this study examines the challenges experienced by human rights
organizations in the Philippines. Particularly, it focuses on Initiatives for Dialogue and
Empowerment through Alternative Legal Services, Inc. (IDEALS), a non-government
organization that provides legal and technical needs to vulnerable and marginalized groups in the
country. It hopes to uncover how the COVID-19 crisis affected their operations, advocacy work,
and relations with the State and other stakeholders.

Concepts

Using Singapore and Hong Kong as case studies, Wong and Wu (2021) found that the State
can cooperate with other actors in society and be confrontational in its COVID-19 response. Civil
society participation or exclusion is a factor in their success or failure.

In order to facilitate the analysis of the experiences of human rights organizations, this
study utilizes Young's (2000) categorization of State and civil society relations. In the
supplementary model, civil society organizations fulfill the public demands that are left
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unaddressed by the State. There is an opposite relationship between private financing of public
goods and government expenditure. In the complementary view, civil society organizations are
regarded as partners of the government, where they help carry out the delivery of public goods,
which are largely financed by State coffers. In the adversarial view, civil society pressures the
government to make changes in public policy and pushes them to demonstrate accountability to
the public. In response, the government may attempt to influence the behavior of civil society by
regulating its existence or addressing its advocacy initiatives directly. Finally, the collaborative
model looks at increased partnership characterized by relatively equal power relations and
information sharing between civil society and government when engaged in a particular program.
Young (2000) warned that these typologies are not mutually exclusive. The lines are often blurred,
and civil society may act differently in different times and places. In short, state-society relations
are usually dynamic and fluid, so labeling them under a single view is impossible. Often, it is a
combination of two or more models.

Methodology

This study is using qualitative data. Semi-structured interviews were conducted with the
Human Rights Program Manager and the Program Coordinator of IDEALS's Networking,
Advocacy, and Social Work Team as participants. Their responses were processed following a
thematic analysis approach.

Documents and secondary data published through their official website, Facebook Page,
and other online sources for media coverage were also used to corroborate or validate the data
gathered during the interviews.

Findings

The Initiatives for Dialogue and Empowerment through Alternative Legal Services
(IDEALS) is a nonprofit legal-focused advocacy group that aims to address the legal and technical
needs of marginalized, disempowered, and vulnerable groups. In particular, it assists agrarian
reform beneficiaries, farmer traders, migrant sectors, persons and communities affected by
disasters, and victims of human rights violations.

IDEALS faced multiple challenges during the COVID-19 pandemic. It may be classified
into three areas: (a) operations, (b) advocacy work, and (c) relations with the State and other
stakeholders.

Operations

IDEALS had to overhaul its operations since its services needed to be delivered face-to-
face. Since IDEALS focuses on providing legal aid where trust and privacy are keys, personal
meetings and activities were important.

The COVID-19 pandemic restrictions affected the mobility of their staff. Not all were
authorized to go to the office or the areas where their partners and beneficiaries are located. This
immobility meant that the conduct of legal consultations and missions was halted. It was mostly
the organization's lawyers who were able to acquire permits indicating that they were authorized
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persons outside of residence (APOR). Because of this, lawyers had to fill in certain roles that were
not initially their task or function, and the staff had to reorganize, given these changes.

The COVID-19 pandemic also saw the closure of Courts with no definite resumption of
activities made known to the public. This closure led to delays in case hearings and resolution,
which ultimately affected the right to access justice. These drastic changes required IDEALS to
rework its approach and strategies in extending legal aid to those in need.

Advocacy Work

IDEALS responded to the shifts in their operations and work setup by using their Facebook
Page to conduct online legal consultations. They opted for this platform since it is free of charge
on the part of users (i.e., free data for Facebook/Messenger application in the Philippines). Many
people reached out to them, articulated their legal and personal questions, and relayed their
problems. The availability and access to this platform made it easier for IDEALS to reach many
people. Although the reach increased, it also meant that more people from IDEALS needed to
respond to these voluminous queries. IDEALS had to expand its human resources—from
volunteers to staff members.

Gradually, IDEALS developed programs that can be delivered or facilitated using online
tools (e.g., Facebook, Zoom, website). While this shift was welcomed, it entailed retooling and
training on the part of IDEALS as an organization to cope with the demands of using online tools.

TISYA

HUSTISYA

RIGHTS MO, ASK MO!
~]

@tisyahustisya

Globe or TM: 0953 382 6935 at Smart, TNT, or Sun: 0951 077 4412 7’%”‘“5

ABOUT WHAT WE DO PRIVACY AGREEMENT C

Tisya Hustisya, an online legal service platform, is an IDEALS program developed at the
height of the COVID-19 pandemic. It was selected as the only Philippine finalist in the Access to
Justice category out of the 305 international submissions for the World Justice Challenge 2022.
The #WJChallenge is a global prize competition to identify, recognize, and promote good
practices, high-impact projects, and policies that advance the rule of law.
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IDEALS also observed changes like the concerns of citizens during the COVID-19
pandemic. The common drug cases and illegal arrests saw a rise in cases involving violations of
quarantine protocols, labor cases (e.g., illegal dismissal), and domestic violence. The pandemic
added another layer of concern for citizens, especially those who already experience discrimination
and marginalization. Their content expertise and experiences mainly were on cases relating to the
War on Drugs. Consequently, their legal team was pushed to re-train themselves on the newer
emerging concerns of clients and beneficiaries during the pandemic.

IDEALS also realized that rights education and legal assistance, as they had conventionally
done before COVID-19, were no longer adequate to respond to the changing needs and concerns
of the public. This inadequacy became an important impetus for them to re-scale their programs
and pursue partnerships that could help them achieve their goals as an organization while also
trying to augment resources.

Relations with the State and other Stakeholders

IDEALS could not organize face-to-face activities for several months due to the lockdown
and corresponding restrictions. This failure had an impact on their mobilization in communities.
Their human rights work necessitates face-to-face interactions to build trust and understanding.
Their partnership with local parishes proved to be pivotal in addressing this limitation.

Meanwhile, IDEALS was able to explore partnerships and collaborations outside of Metro
Manila through online coordination meetings. Regarding their relations with the State, IDEALS
acted as a point or source of pressure for government agencies and institutions to fulfill their duties
and obligations. IDEALS lobbied for reviewing certain policies pertinent to labor cases and pushed
for recommendations for improving such policies. IDEALS filed a case against a local health
official in Cainta for failure to provide PPEs, which resulted in the death of a healthcare
professional. At the barangay level, IDEALS assisted in the legal process for Violence Against
Women and Children (VAWC) cases. The receptiveness of State institutions on their work remains
limited, even noting that some government officials they interacted with were more emboldened
to deny access or assistance using COVID-19 as their shield or excuse.

Conclusions

IDEALS' experiences during the COVID-19 pandemic illustrate the strains of the crisis on
civil society, especially on human rights organizations. Operational and political challenges
affected their human rights work and advocacy. The protection and promotion of human rights
were constrained. Specifically, the right to access justice was severely limited during COVID-19.
Even with the shrinking civic space, IDEALS continued to pressure the government to make
changes in public policy and pushed them to demonstrate accountability to the public. These
adversarial state-civil society relations persist, even before and beyond the COVID-19 pandemic.
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IDEALS expressed that their inability to provide for or cater to all the needs of their clients
and partners is their biggest challenge. While their reach grew during the pandemic, it is still
limited versus the dire situation of ensuring justice in the country. While facing many forms of
repression, civil society in the Philippines remains to be an important alternative for individuals
and groups to access and claim their human rights.

The fundamental law of the Republic of the Philippines (Article II, Section 23, as a matter
of state policy, rightfully recognizes the role of civil society and non-government organizations in
nation-building and development. In practice, however, this recognition is often artificial. State
institutions and government actors resist or are usually defensive against initiatives and actions
from civil society, especially those that seek to promote democracy and human rights. Non-
government organizations that provide social and economic relief find it relatively easier to
connect with the government, prompting a technocratic pivot in civil society actors.

Criticisms and grievances are often dismissed and not acted upon. Progressive
organizations and activists face real threats from state forces.

In order to strengthen state-civil society relations, this study respectfully recommends the
following:

a) Institutionalize State support mechanisms for civil society organizations, especially
human rights organizations, in terms of funding and coordination or collaboration
in public policy processes;

b) Institutionalize protection mechanisms for human rights defenders and activists,
e.g., pass the Human Rights Defender Bill into law, which aims to implement the
1998 UN Declaration on Human Rights Defenders;

c) Encourage partnerships and collaborations within and among civil society and
human rights organizations;

d) Encourage platforms for sharing best practices in addressing the challenges of the
COVID-19 pandemic and other similar crisis situations.
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CULTURAL SENSITIVITY AND INTEGRATION CHALLENGES: AN
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Abstract

This paper analyses the cultural sensitivity practices of government-provided support
services for underage unaccompanied refugees (AMVs) in the Netherlands and their impact
on the integration challenges AMVs face. In accomplishing this purpose, the study
investigates the cultural sensitivity practices of Nidos, the Dutch national guardianship
organization for AMVs. Previous research highlights the various integration challenges
AMVs face, which include the lack of cultural sensitivity of the professionals they work
with, which hinders the integration process of AMVs. This challenge contradicts the
articles and principles of various human rights treaties the Netherlands has signed, such as
the CRC, Refugee Convention and ECHR. In order to investigate this issue further, the
cultural sensitivity practices of the support services Nidos provides were examined by
themselves and in relation to AMVs' integration challenges, which found that the
organization has been incorporating the practice of cultural sensitivity into their working
methods, which is beneficial to AMVs and their integration process. These findings show
the significance of culturally sensitive practices when working with AMVs and provide
insight into how integration into Dutch society can be more effective.

Keywords: Cultural sensitivity, unaccompanied underage refugees, integration, support services,
children’s rights, the Netherlands.

Introduction

In 2022, the Dutch Central Agency for the Reception of Asylum Seekers, or COA, which
is the governmental body responsible for the reception, support and guidance of asylum seekers
and refugees, had over 3000 unaccompanied underage refugees under its wing, most of them
coming from Syria, Eritrea and Somalia (NJI, 2023). In Dutch, these unaccompanied underage
refugees are known as AMVs (A4lleenstaande Minderjarige Viuchtelingen), and the government
defines them as people under the age of 18 who have come from outside of Europe to the
Netherlands and are staying there without a parent or guardian (Rijksoverheid, n.d.). The Dutch
government provides AMVs with additional support services. These services are informed by the
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various human rights treaties the Netherlands has signed, such as the Refugee Convention and the
Convention on the Rights of the Child (CRC). Furthermore, on a European level, these services
are influenced by the European Convention on Human Rights (ECHR) (European Migration
Network, 2015). These encourage non-discrimination, putting the child's best interest first, and
ensuring the right to education, social and mental well-being, housing, humanitarian assistance,
healthcare, and more. Integration itself is not included among those rights, but it should result
naturally from their fulfillment. It also provides a sense of belonging and a future perspective,
which is in the child's best interest.

AMVs encounter various challenges during their integration process, including the cultural
barrier between them and their support providers. The difference between Dutch culture and theirs
is great, as AMVs are usually from Africa or the Middle East. The integration process is hindered
by this lack of cultural sensitivity in support services. Furthermore, this contradicts the previously
mentioned principles of the human rights treaties the Netherlands has signed, as it is not in the
child's best interest. As such, these cultural sensitivity practices in support services of AMVs have
to be examined further, as well as their impact on the integration challenges of AMVs. This impact
allows insight into how AMVs' integration into Dutch society can be more effective and how
barriers towards better integration can be removed to fulfill the Netherlands' obligation to the
human rights treaties. This paper is part of a master's thesis and focuses on one government-related
organization providing support services to AMVs: Nidos. In the Netherlands, every minor is
legally required to have a guardian. Nidos provides every AMV with a guardian until they turn 18
or leave the Netherlands. The guardian supports the AMV in their general upbringing, provides
them with guidance, legal or otherwise, and assists them in becoming independent and integrating
into Dutch society (Pharos, 2022).

Overview

While trying to integrate, there are various challenges that AMVs can encounter. One of
the most common barriers is establishing social contact with locals, which can help with cultural
adjustment to the AMV's host country and its citizens (Oppedal & Idsoe, 2015; Vermeulen &
Penninx, 2000). Former AMVs in the Netherlands have emphasized how important contact with
locals is. Otherwise, they can get isolated, mainly having friends with the same ethnic background.
This isolation can be a form of comfort but can also promote marginalization (Naber & Uzozie,
2016; Jeppsson & Hjern, 2005). Regarding social contact, AMVs also miss the presence of adult
figures on whom they can depend (Ruitenburg, 2022; Kalverboer et al., 2017). Education is
sometimes not accessible enough due to language barriers and insufficient focus on the refugee
students' ambitions and capabilities (Ruitenburg, 2022). The language barrier can also prove an
obstacle to entering the labor market (European Migration Network, 2022). Access to healthcare
can be an obstacle due to the differing perspectives on healthcare where, for example, something
like ‘talk therapy’ — where one discusses negative aspects from one’s past — might not work as
some AMVs have been taught to deal with unpleasant events in their lives by not thinking or
talking about it (Majumder et al., 2018; Schippers 2017). Language barriers can be another issue
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here (Ruitenburg, 2022). Mental health issues due to past experiences seem to be another hindrance
towards integration (Strang & Ager, 2010), especially when it comes to AMVs, as research shows
that they more often develop psychological problems than refugee children who fled with their
parents (Huemer et al., 2009; Vervliet et al., 2014).

Concepts

Cultural sensitivity

What understood as ‘culture’ are essentially the norms, values, beliefs, and traits of a
particular social group, and in fields where one comes into contact with cultures that differ from
their own, there are various positions when it comes to the treatment of patients (Merriam-Webster,
n.d.). ‘Fitting the model to the patient’ is one such ideology, which emphasizes the importance of
being aware of one another’s differences and encourages developing treatments that suit different
groups (Rooijen-Mutsaers & Ince, 2013). The latter perspective argues that this is why culturally
sensitive practices are essential when working with those from differing cultures. Being culturally
sensitive equals being genuinely and respectfully interested in the cultural background of the other
and acknowledging cultural differences without judgment (Schippers et al., 2019; Schippers,
2017). Knowledge of the other's culture is important, but it should prevent one from generalizing
and drawing conclusions. Instead, one should examine how the other person has personally
experienced their culture. At the same time, one must be aware of their cultural identity and the
norms and values based thereon (Knipscheer & Kleber, 2017). Other traits attributed to being a
culturally sensitive care provider are being empathetic, respectful, open-minded, tolerating
ambiguity, easily adaptable to new situations, and looking for similarities rather than differences
when interacting with others (Shadid, 2010).

One example showcasing a lack of cultural sensitivity often occurs with Eritrean AMVs.
Religion is very important to them, and their dedication to religion can sometimes come at the cost
of their education and other activities. This can cause conflict with their Dutch carers, who don’t
understand the Eritrean’s perspective as religion plays much less of a role in Dutch culture
(Sleijpen et al., 2017; Pharos, 2016). Valibhoy et al. (2017) emphasize that the professional's
attitude is essential when establishing a bond with an AMV. The relationship between these two
should be based on trust, which can only develop if the AMV feels understood and supported. This
trust can cultivate a place of stability, safety and comfort for the AMV, which is the only way an
AMV can achieve a sense of belonging (SOS Kinderdorpen, 2021). All of this will not only be
beneficial to the AMYV but will also allow the professional to assist them better in return. In short,
the professional’s sensitivity towards the AMV’s cultural background can determine their success
in their support provision and should be considered, especially on the road towards integration.

Integration
Integration comes from acculturation, defined as a 'cultural change that results from
continuous, first-hand contact between two distinct cultural groups.' There are various
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'acculturation strategies,' one of which is integration. This integration occurs when someone can
join a society while maintaining their cultural identity (Sam & Berry, 2010; Berry, 1992). It is a
complex process that places demands on both the receiving society to have the willingness to
accept the newcomer and the preparedness of the newcomer to adapt to the lifestyle of that society.
It is a long-term process that happens over time and is multi-dimensional, meaning the actual
participation in all aspects of life in the host country (ECRE, 2002). There are various aspects to
integration. Oppedal and Idsoe (2015) mention the importance of social integration, which
includes the refugees learning social and communication skills suitable for their host country.
Cultural integration — sharing cultural norms and values with natives of the host country — and
socio-economic integration — receiving education and employment — are also important factors
(Vermeulen & Penninx, 2000). Becker (2022) discusses emotional integration, which is the
emotional relationship between the refugee and the social system of the host country.

Methodology

My research consists of two tools: secondary literature review and semi-structured
interviews. The literature establishes what is already known about my research topic. It creates a
base for further field research, as it is used to relate to and provide context to the findings that
come out of the semi-structured interviews. The interviews will be conducted with employees of
government-related organizations that provide support services to AMVs, as well as experts and
advocates related to the topic and governmental employees, as this research concerns services to
the government, and as such, their point of view is also relevant. Finally, the personal experiences
of former AMVs are also relevant, so they are also included. Due to ethical concerns, AMVs are
not interviewed to avoid possibly upsetting or retraumatizing them. My current findings are based
on my research so far. [ am over halfway done with my literature review, and I have conducted one
interview with a migrant expert.

Findings

Examining the cultural sensitivity practices of Nidos shows that there have been several
active efforts the organization has made in recent years to incorporate this concept into their AM V-
work methodology. First, they have included the notion of working from a place of respect for the
cultural background and with knowledge of one another's cultural differences as a part of their
mission (Nidos, 2023). This inclusion is reiterated in the methodology Nidos has developed for
working with AMVs, which has been in place since 2020. This methodology has provided
culturally sensitive support to AMVs as one of its three cornerstones. Most of the facets of cultural
sensitivity that were previously mentioned are included in the elaboration of the methodology
(Schippers et al., 2019). Any recruits who work with AMVs are trained as quickly as possible in
this methodology. Since its introduction, most employees have responded enthusiastically to this
work methodology, and the most recent yearly report is optimistic about it.

Additionally, Nidos has made further efforts to include culturally sensitive practices in the
organization. They have incorporated intercultural mediators (ICMs) in their work with AMVs.
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An ICM is usually from the same cultural background as the AMV and helps bridge the cultural
gap between the AMV and the professional working with them — in this case, the guardian. Nidos
has also led various projects centered around ICMs, such as the Resilience Project II, which
focused on professionalizing ICMs within guardianship (Ghebreab, n.d.). Another project focused
on actively incorporating ICMs into the mental health treatments for AMVs, which also showed
positive results (Es et al., 2019). Nidos also has its ICMs that employees can use in their work with
AMVs. Furthermore, Nidos further employs culturally sensitive practices by ensuring that the
family is of a similar cultural background when AMVs have to be placed in foster families
(UNHCR, 2019).

Analysis

The findings show that the way Nidos actively employs cultural sensitivity practices in
their working methods is quite progressive. As a result, they are able to better support AMVs in
overcoming integration obstacles and help them become a part of Dutch society. First, the cultural
sensitivity practices Nidos employs help establish a better bond of trust between the guardian and
the AMV. Valibhoy et al. (2017) previously emphasized how important this bond of trust is. It can
also help establish the guardian as a point of social contact for the AMV. This contact can also
provide an answer to the previously discussed needs of AMVs for local contacts and the presence
of adult figures in their lives (Naber & Uzozie, 2016; Ruitenburg, 2022; Kalverboer et al., 2017),
as well as help progress their social integration and cultural adjustment (Oppedal & Idsoe, 2015;
Vermeulen & Penninx, 2000). This bond of trust can help cultivate a sense of belonging — an
essential step in achieving successful integration. Trust between the guardian and the AMV will
allow for the stability, safety and comfort necessary to establish this sense of belonging (SOS
Kinderdorpen, 2021). Overall, these practices and the resulting feelings of trust and belonging will
allow AMVs to overcome their integration obstacles, allowing them to become self-sufficient,
contributing members to their host societies more easily, and giving them a sense of purpose. They
will be better able to move on from their traumatic experiences rather than remain stuck, which
could lead to other issues, such as mental health problems, isolation or marginalization (UNHCR,
2010; Strang & Ager, 2010).

Conclusion

So far, research has shown that Nidos has been working in recent years to fully incorporate
the practice of cultural sensitivity into their working methods, which seem to be beneficial to the
AMVs that Nidos aims to support. Nidos has implemented cultural sensitivity into its general
mission statement as well as through its newly developed work methodology, the use of ICMs and
their management of foster families. This sensitivity allows for establishing a bond of trust between
the AMV and the guardian, better social integration, and the ability to move forward, overall
helping AMVs better overcome the integration obstacles they face. It creates a safe environment
for AMVs in which they feel safe, understood and supported, and through which they can cultivate
a sense of belonging that will benefit their integration process. Nidos’ methods help encourage a
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shift in the treatment of AMVs and stimulate the removal of barriers for AM Vs towards successful
integration. These practices, and the work towards making them more effective, also uphold the
promises the Netherlands made by signing various human rights treaties.

The data collected so far has provided helpful information for this research but has also
brought to light some further research needs. Other organizations and their support service
practices need to be examined, such as COA, which I mentioned before. More interviews need to
be conducted with people who know the field to research how cultural sensitivity practices are
implemented and whether there are possible shortcomings. This practice includes ex-AMVs, as
their personal experience must also be included. The forthcoming research will allow the full scope
of this topic to be investigated from all angles. It will make various perspectives come to light,
along with good practices and shortcomings, as well as possible solutions. In the end, my eventual
findings will contribute towards making the integration process for AMVs in the Netherlands more
effective. They will support the Dutch government in upholding the promises made by signing the
human rights treaties.
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Abstract

The intensity and rapid growth of the forced displacement in Cambodia have reached a
crisis level, making almost regular attention in the popular media and becoming a hot topic
of distress. Although the involuntary displacement and resettlement affect both men and
women, in Cambodia's patriarchal society, women are often unable to equally participate
in decision-making processes of resettlement planning due to the gender-blind policies and
gender disparities; women tend to be more disproportionately affected in particular on their
socio-economic status. This research paper aims to assess the consequences of involuntary
displacement and resettlement on women regarding their economic livelihood and also to
analyze changes in the social roles regarding women’s decision-making power, gender
relations, gender roles, and risk of violence during the displacement. In understanding the
displaced women's economic plights, this paper studies explicitly a case of the involuntary
resettlement and displacement of the former Borei Keila Community to the Phnum Bat
relocation site. This research paper finds that displaced women bear more consequences of
moving far away from the city center and lacking access to basic needs and public facilities,
including employment hubs. The women's mobility is more restricted after the
displacement and the changes in their decision-making power in their family, and they have
to live in unsafe environments and are further vulnerable to domestic violence with a lack
of support from local authorities. Therefore, the process of displacement had entrenched
gender roles and norms that have already been standing firm within Cambodian society
against women.

Keywords: GENDER ANALYSIS, BOREI KEILA, RELOCATION SITE

Introduction

Borei Keila was a 14.12-hectare area of land in the center of Phnom Penh, the capital city
of Cambodia. It was previously home to 1,776 families. Noticeably, in May 2003, the government
launched the land-sharing project in the area, and most residents chose to remain onsite in new
buildings to be constructed (Menzies et al., 2008, pp. 25-26). This unique land-sharing project
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started in 2003 was not fulfilled and resulted in the involuntary eviction of 300 families in 2012.
Thus, among 300 families, around 140 families were relocated to Phnum Bat relocation (Vichaka,
2017). Some families were forced to get on the trucks and brought to the Phnum Bat relocation
site in Kandal Province.

Noticeably, the plots of land provided by the company are remote from the city center,
basic facilities, public services, and job opportunities. It is difficult to sense normality in their lives
as they were forced evicted from their homes and lands without consultation to a new place.
Moving to this far-distance relocation site against their will has affected many things, particularly
their livelihood, food security, loss of income and career to support their daily life and children's
education, and further vulnerability to violence and harassment for women. It is very challenging
for family members to commute to the capital when most cannot afford their everyday
transportation. To reduce the expense, a father, whom Cambodian culture considers a family’s
breadwinner, is the one who stays outside and is responsible for earning income. At the same time,
the mother has to stay home and look after the house. This fact has increased the barrier for women,
especially mothers, to reach out for gender equality and, in some cases, increased their
vulnerability within society.

Research Methodologies

The research collected the primary data through semi-structured interviews with the
affected community members to assess the issues through their perspectives as well as to develop
insights and analytic ideas that would be helpful in answering the research questions. Furthermore,
participants of the research were identified through snowball sampling. It was applied by
connecting with local NGOs who work closely with the affected community to contact a female
activist who is a spokesperson of the Phnum Bat relocation site. The researcher worked with a
woman activist to identify the other 10 participants, which was 11 interviewees in total, including
a woman land rights activist. Hence, selecting research subjects was based on purposeful sampling
to fit the criteria based on relevance to the research objectives.

NGOs - Snowball
(LICADHO) sampling

Woman Activist
(spokesperson)

« Purposive fit the criteria

8 female participants (1 3 male

woman activist, and 7 community
community members) members

Figure 2 Sampling Method of Semi-Structured Interviews
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Participants were chosen in a mix of women and men who are head household, spouses,
housewives, or work in formal or informal sectors to understand their 'similarity and difference"
situations and perspectives and also to ensure a representation and wide range of samplings. Some
were married, separated/windowed (women/men head-household), and in the prime working age
group (20-58). This study mainly focuses on women's economic livelihood during the
displacement.

Furthermore, this study also collected secondary data through a comprehensive review of
available studies and articles, including existing research on involuntary displacement and
resettlement, the impacts of the displaced women in Cambodia, and other countries' experiences
to develop the contextual questionnaire and interview guides.

Research objectives

The ultimate objective of this study is to explore the long-term consequence of the
involuntary displacement and resettlement on the former Borei Keila women’s economic statuses,
their agency, power relations, gender roles, and vulnerability to gender-based violence, and how
this renders the former BK women to further marginalization.

Research Question

What has been the long-term consequence of involuntary displacement on the economic
position/status of the former BK women at the Phnum Bat relocation site within the household and
community where they live?

Conceptual Framework

This study is focused on the context of urban squatter displacement, the issue of gender
concept analysis, and the economic empowerment concept of displaced women. The involuntary
urban displacement and resettlement process has manifested the existing gender inequalities,
discrimination, and biases, pushing women to the frontline of its impacts, bearing the heaviest
consequences if compared to men.
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Figure 3 Conceptual Framework

Research Findings

It is so hard to access job opportunities in the nearby area of this relocation site for both
men and women. However, women seem more vulnerable than men when they cannot access job
opportunities. In the nearby village, there is no job available for them, and the problem of security
of land tenure is still unresolved. Most women interviewees said they had no choice but to stay
home to safeguard their house to take care of children and do housework, leaving only men as sole
breadwinners. They said having their home in the city center was easier as they could earn better
to support or contribute to their families.

Noticeably, two women interviewed said they had to work as a construction worker at the
construction site near their house, forcing themselves to do what they had not done before. Many
displaced families lost their previous jobs when they moved to this area. They told the researcher,
and from the researcher’s observation, that there are only rice fields and reserved land for sale
surrounding their village. Knowing there is a construction job recently available near their
community, many of them are very happy and willing to take up the job. However, they said the
site supervisor often finds an excuse to delay the payment to the workers. So, the community
members typically do not get paid on time and always get less than they should. Since they have
no choices, all of them must tolerate this abuse, keep working, and hope to get paid soon.
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Gender Roles

While they must work harder to earn income to support their family’s livelihood, they must
also look after their children at home. This condition was reported to be more of a burden when
they relocated to the remote area from the city center. All of the women interviewed said they have
to take care of their children and, or grandsons/daughters alone, with little or no support from their
husbands who went to work in the city or other provinces. This problem did not occur when they
lived in Borei Keila, as at least their husband shared some household responsibilities. They all told
the researcher they were too tired to do all the work alone.

More than this, one woman said she faced many challenges to attend any social activities
with the network she had before. She had to earn money, care for the children, and do housework.
She said that even though her husband helped her do some housework and care for their children,
she felt she still had to be more responsible to do all those things. Women have no choice but to
take up a role as a good housewife while she has to decide to let their husband go to the city or
other provinces to work. One female interviewee said she is more tired of doing housework and
caring for her kids alone than when she could work and earn income in Borei Keila.

One male interviewee said that before the eviction, he was a construction worker, but his
wife worked as a garment worker and later worked as a janitor. Nevertheless, after eviction, his
wife could not do the jobs she had before. She had to work as a construction worker like him. Also,
she had to work and took some free time from outside work to do housework and take care of their
five children. As can be seen from the interviews and observation, husbands have been increasingly
overprotective of their wives in the household and do not want them to engage much with the
outside world. They do not want their wives to work far from home, as they think it is unsafe for
women. They want their wives to only focus on the household chores and taking care of the kids,
performing their role as “a good wife.” Women’s mobility is restricted after the displacement;
women are bound to only the domestic realm and the family. In this condition, women are more
vulnerable and insecure than men after relocation.

Decision-Making Power

The married women interviewees raised concerns about the changes in their decision-
making power in their families after the relocation. After the relocation, they all said they could
not earn as much income as before. So, their voice in the family is also not heard much. All of the
married women interviewees used to have a proper job before the relocation. They were previously
businesswomen, janitors at private schools, garment workers, etc., who could earn money to
contribute to the family. This situation is different from the current situation; when they have to
rely on their husband’s income, their voice is not considered by their husband. So, they can no
longer share decisions in the family; their husband has more authority to decide.

Unsafe Living Environment for Women

Women cannot travel far since it is unsafe if they travel out of their community. All the
female interviewees said they never travel at night, especially from 7 p.m. onwards, as it is so dark
outside. There is no street light along the road to their community. The place they are living is far
from the police station or any local authority office. One woman said there is always a group of
gangsters coming at night to fight each other near their area.
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One case of attempted rape in their community happened very recently. A man from outside
a village came to their village and attempted to rape a young woman who stayed at her home alone.
From this case, many women in the community, especially young women, are concerned about
their safety. One woman said that if this kind of case happens at night, it would be difficult to
contact the police to help on time. She talked from her experience that at night time, the police
usually never pick up the phone call.

Domestic Violence

There is also strong evidence of significant stress among people at the relocation site. They
face many difficulties in finding employment and securing a stable income, lacking food for their
family and kids, insecure land tenures and fears of being evicted again, family separation, and
falling into a debt trap with no hope of getting better. During the interview with the married
women, many raised that after the eviction, they started to have frequent verbal arguments with
their husbands. They said their husbands usually got stressed because they could not find a job.
They usually threw a fit of anger at their wives whenever they were stressed. Those women
interviewees also stressed that they must follow their husband’s decisions, especially what they
should spend money on, even if they wanted to buy needed things. With these forms of violence,
it can be considered as emotional and economic violence happening to them after the eviction.

In one case, one woman interviewee told the researcher that physical violence frequently
happened in her family. She said she had never experienced such violence from her husband before
the eviction. She recalled they were happy to run a home business and earn income back then.
However, now her husband usually got stressed and threw a wave of anger at her. She was beaten
by her husband several times. She said men typically expected them [wives] to do household work
properly. Some female interviewees saw that domestic violence happens frequently in their
community. Most of the time, it was reported that the violence happened because the husband got
stressed since they could not find a job or earn as much money as before the eviction. They faced
some difficulties, so when they returned home, they drank alcohol. Subsequently, they started to
yell and beat their wives. Some of them raised that the most vulnerable situation of women in their
community is when they are jobless and cannot earn money as they did before eviction. In addition
to problems in their livelihood, they were also vulnerable to violence and abuse, especially from
their husbands, who frequently stressed and got drunk.

Conclusion

In the case of the BK community, the government failed to oversee the eviction and
relocation process to ensure the process was by the law and fundamental human rights. Ten years
after the eviction, many still feel insecure about living in Phnum Bat, especially the displaced BK
women. They increasingly face difficulties and live in miserable conditions without long-term and
sustainable support. However, the impacts on the displaced women’s agency and power relations
are rarely assessed or studied, especially for the female community members.
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The process of displacement also further entrenches gender roles and norms that have
already been standing firm within Cambodian society against women. Borei Keila women were
double victimized by being a woman in this society and the improper relocation process without
considering the specific needs of the marginalized groups. BK women fell back and were
entrenched within the gender norm again; they had to drop their school, abandon their jobs,
separate themselves from their empowering network, be a housewife, and allow their husbands to
be the sole family’s income generators. It further victimizes the BK women as more vulnerable to
new forms of violence, harassment, insecurities, and submissiveness within their families.
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Abstract

The Rohingya people, considered one of the most persecuted minority groups globally,
have faced severe persecution in Myanmar, leading them to seek refuge in various
countries, including Indonesia. Despite Indonesia's accepting Rohingya as transit refugees
since 2009, the country, as a non-ratifying party to the 1951 Refugee Convention, lacks an
obligation to provide comprehensive human rights protection for the Rohingya population.
Initially labeled as illegal immigrants upon their arrival, it took seven years for the
Indonesian government to establish President Regulation 125 of 2016, which outlined
introductory human rights provisions such as healthcare, food, shelter, and clean water.
Unfortunately, this regulation did not address the right to education for Rohingya children,
leaving them without access to public schools. However, Indonesia ratified the
International Convention on the Rights of the Child (CRC) in 1990 and the International
Covenant on Economic, Social, and Cultural Rights (ICESCR) in 2006. Both these
international instruments emphasize the importance of education as a fundamental right for
all individuals, including children. Article 28 of the CRC stipulates that primary education
should be free and compulsory for all children, while the ICESCR highlights similar rights.
By ratifying these international laws, Indonesia commits to their implementation within the
country, regardless of individual identity. Nevertheless, Rohingya children in Indonesia
face significant educational challenges, primarily due to limited opportunities to enroll in
public schools. This paper explores the barriers and obstacles Rohingya children face in
accessing education, focusing on their struggle to enroll in public schools in Indonesia. By
analyzing the existing policies, legal frameworks, and social dynamics, this research sheds
light on the educational plight of Rohingya children and the potential solutions to address
this pressing issue.

Keywords: Rohingya, education, access, public schools, Indonesia, human rights, refugee
children.

! Student of Asia Pacific Master of Arts (APMA) in Human Rights and Democratization, Mahidol University,
Thailand.

137



Introduction

The right to education is entitled to everyone, regardless of identity, nationality, status,
race, or religion (Zendeli, 2017, pp. 158-166). However, for refugees, the right to education is
hard to come by (UNHCR, 2021, pp. 1-50), especially when the country is not obligated to care
for them due to the non-ratification of the 1951 Convention. Rohingya people face many
challenges in accessing formal education in Indonesia (Pratamaet al., 2021, pp. 52-62).
Historically, the first arrival of Rohingya people in Indonesia was in 2009 (I0M, 2018). At that
time, Indonesia did not recognize the Rohingya as refugees because they arrived in Aceh's coastal
area without permission, making them considered illegal immigrants. Despite the lack of
willingness from Indonesian soldiers to help, local fishermen in Aceh assisted them in reaching
the coastal area (Listriani, 2019, p. 279). As a result, many Rohingya people have sought refuge
in Indonesia.

Due to the absence of a law specifically addressing the response to foreign refugees,
Indonesia lacks a mechanism to care for the Rohingya people, including ensuring their human
rights. It is worth noting that Rohingya people have a stateless status after Myanmar, where they
originally resided, rejected their existence as part of the country in 1982 (Alam, 2018, p. 161).
Indonesia, however, is not a country that has ratified the 1951 Convention and, therefore, has no
obligation to fulfill the human rights of foreign refugees (UNHCR, n.d.). In response to the influx
of Rohingya people, the local government collaborated with UNHCR, IOM, and Indonesian
immigration to take humanitarian action, including providing temporary shelter and food.

In 2016, in response to the emergency caused by the massive influx of Rohingya people
coming to Indonesia in 20153, President Joko Widodo issued Presidential Regulation No. 125 of
2016.% This regulation outlined the mechanism for meeting the fundamental rights of foreign
refugees (Cabinet Secretariat of Indonesia, 16 January 2017). However, it is essential to note that
the right to education was not included in the regulation. As a result, Rohingya children in
Indonesia cannot access formal education.

The lack of access to education creates uncertainty regarding the future of Rohingya
children. Despite Indonesia serving as a transit country, many Rohingya children have resided
there for over three years. Although Indonesia has not ratified the 1951 Refugee Convention, the
country has ratified the International Convention on the Rights of the Child (CRC) and the
International Covenant on Economic, Social, and Cultural Rights (ICESCR). Both of these
conventions include provisions on the right to education.

Despite the considerable time, the Circular Letter from the Ministry of Education and
Culture issued in 2019° It represented a step forward in addressing the education issue for foreign

2 The New Citizenship Law of Burma 1982 only recognized 135 ethnicities, and Rohingya were excluded. As a result,
Rohingya people face persecution and must flee from Myanmar to many countries, including Indonesia.

3 According to the UNHCR, the influx peaked at 13,500 people, with 28 percent children.

# In Indonesian language “Peraturan Presiden (PERPRES) No. 125 Tahun 2016.”

5 Circular Letter of the Ministry of Education and Culture regarding Education for Child Refugees number
75253/A.A.4/HK/2019 states that foreign refugees can enroll in public schools with requirements.
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refugees. Nevertheless, challenges in accessing public schools persist. This paper examines
Rohingya refugees' challenges in accessing education in Indonesia, particularly within formal
education settings. Using Putnam's Two-Level Games Theory 1988, this paper also analyzes
compliance with international treaties, particularly the CRC and ICESCR, in fulfilling the right to
education for Rohingya children in Indonesia.

Theoretical Framework

In examining the obstacles to Indonesia fulfilling the right to education for Rohingya
children, this study employs the Two-Level Games Theory proposed by Robert. D. Putnam in
1988. Putnam (1988) believes that compliance with international treaties occurs at two levels.
Level 1, or the international sphere, is where the state's leader must understand and negotiate the
treaty before ratifying and signing the international agreement or covenant because it will affect
the domestic level (Putnam, 1988, pp. 427-460). Moreover, level 2, or domestic level, the
conditions at the domestic level will determine the implementation and translation of the
international treaty. Putnam believes compliance with international treaties depends on domestic
factors, including political will, political situation, interest groups, and national interest.

In many international treaty implementations, domestic politics influence compliance
(Simmons, 2000, pp. 75-93). As the state's government (parliament) creates policies, laws, and
mechanisms for the implementation, domestic politics will determine how the international
treaties will be implemented. In this regard, Indonesia has ratified the Rights of the Child (CRC)
and the International Covenant on Economic and Social Rights (ICESCR). The international
treaties will be challenged with the Two-Level Games Theory regarding policy and
implementation in Indonesia using Rohingya children's education fulfillment as the study case.

This research employs a qualitative methodology, combining archival research and
interviews with academia and NGOs in Indonesia that possess experience with Rohingya refugees.
The archival research facilitates data collection concerning the implementation of international
treaties such as ICESCR and CRC, explicitly focusing on the right to education for Rohingya
children in Indonesia.

Right to Education in the Human Rights Sphere

Education rights is widely known in the Universal Declaration of Human Rights (UDHR)
1948, Article 26, which states, 'Everyone has the right to education.' This can also imply that
everyone, regardless of their status, is entitled to education. However, UDHR 1948, in
international political practice, is considered a 'soft law' (Olivier, 2002, pp. 289-307) that has no
solid legal binding to force a country to obey. On this matter, other international treaties regarding
education have legal solid binding for the ratifying parties. First, The Convention on the Rights of
the Child (CRC) Article 28 guarantees that children are entitled to education, and primary
education shall be free and accessible for all. Second, the International Covenant on Economic
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and Social Rights (ICESCR) Article 13 constitutes the same notion as the CRC. Both of these
covenants have been ratified by Indonesia, which makes the country obligated to respect, fulfill,
and protect these rights.®

General Comment No. 13 of the ICESCR 1999 states that implementing the ICESCR on
education shall meet four elements: availability, accessibility, acceptability, and adaptability.
Availability of education pertains to the existence of a sufficient number of schools staffed by an
appropriate number of teachers. Accessibility entails ensuring that education is both affordable
and easily attainable. Acceptability addresses the pedagogical elements of education that
contribute to the growth and development of children's personalities. Finally, adaptability
underscores the need for education to be flexible and responsive to the ever-changing dynamics
of societies and communities (Tomasevski, 2006, pp. 1-148).

The treaties establish the international legal framework for education's rights. As a party to
these treaties (CRC and ICESCR), Indonesia has an obligation to commit to fulfilling and
protecting the rights of all children regardless of race, color, sex, language, religion, and national
or social origin within its jurisdiction. The education rights in CRC and ICESCR include refugee
children in Indonesia, particularly Rohingya children. In Indonesia, the law of education has been
constituted in many laws. The Indonesian Constitution 1945, Article 28C’, states that "Everyone
has the right to develop himself by fulfilling his basic needs, has the right to get education and to
benefit from science and technology, arts and culture, in order to improve his quality of life and
for the welfare of mankind," which is further strengthened by Law No. 39 of 1999 concerning
Human Rights, Article 12, that ensures everyone has the right to get education.

In alignment with the ICESCR and CRC, Law No. 20 of 2003 concerning the National
Education System®, Article 5(1) states that every citizen has the right to quality education. While
the word 'citizen' is exclusive to only Indonesian nationals, foreign nationals can enroll in public
schools with other laws. On this matter, the issue of accessing education for refugees is addressed
in the Circular Letter of the Ministry of Education and Culture No. 752553/A.A4/HK/2019 on the
Fulfillment of the Right to Education for Refugee Children®, which states that foreign refugees
can enrol in public schools with several requirements.

Finding and Discussion

During this study, the author conducted interviews with key figures representing various
sectors. Within the Suaka NGO, these discussions involved Atika Yuanita Paraswaty (Chairperson
of SUAKA NGO), Dewi F. Rahmasari (Campaign Information and Advocacy Officer), and Zico

® Indonesia has ratified the CRC in 1990 and ICESCR in 2006.

7 Original name Undang-Undang Dasar (UUD) 1945, hereafter written with Indonesian Constitution

8 In Indonesian language ‘Undang-Undang Nomor 20 Tahun 2003 tentang Sistem Pendidikan Nasional.’

® In Indonesian language 'Surat Edaran Kementerian Pendidikan dan Kebudayaan No. 752553/A.A4/HK/2019
tentang Pemenuhan Hak Pendidikan Bagi Anak Pengungsi.'
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Pestalozzi (Program Manager of SUAKA NGO). Furthermore, the study extended its reach into
the realms of academia and government, where insightful conversations took place with Prof. Dr.
Tri Nuke, a distinguished researcher affiliated with the Research Center for Politics at the National
Research and Innovation Agency (BRIN), and Rahmawati Husein, MCP, PhD, a prominent expert
hailing from the Muhammadiyah Disaster Management Centre (MDMC). All interviewees shared
a common focus, deep concern, and extensive experience related to foreign refugees, including the
plight of Rohingya children.

The legal foundation is essential in constituting a policy in the political discourse (Mima
et al., 2020, p. 48). The Circular Letter of 2019 shows Indonesia's commitment to fulfilling the
right to education for refugees. However, the strength of the circular letter is less robust than
national law, as it can be replaced depending on the ministry's situation. Paraswaty argues that the
circular letter needs significant strength and is solely intended for internal use within the ministry
and department. Moreover, the letter is only an appeal, not an order. Hence, it should be formally
incorporated into the Indonesian Constitution or National Law to establish a robust legal footing.
This way, the policy can gain a strong legal foundation.

Furthermore, Rahmawati Husein, MCP, PhD, believes that ratifying the 1951 Convention
and the 1967 Protocol could be the solution for Indonesia to fulfill human rights, including the
right to education for refugees. However, the country needs to consider the risks associated with
the conventions.

Another area for improvement in fulfilling education rights for Rohingya children is the
differing data among ministries, departments, and international organizations. According to
UNHCR data from March 2023, approximately 12,881 foreign refugees are in Indonesia, with
1,366 originating from Myanmar. However, Prof. Dr. Tri Nuke Pudjiastuti stressed the need for
information sharing among IOM, UNHCR, the Indonesian Law and Human Rights Ministry, and
the Ministry of Foreign Affairs to have accurate refugee data in Indonesia.

Administrative processes need to be improved for refugees. Many refugees are constrained
in public schools (Michaela & Stulgaitis, 2022, p. 33). While the Circular Letter of 2019 has been
amended in 2022, making the requirements less stringent, the current situation still leaves some
schools not recognizing UNHCR identity cards as a substitute for official documents like birth
certificates. Only certain cities like Medan, Batam, Pekanbaru, Tangerang, Semarang, Makassar,
and Kupang allow refugees to enroll in formal education. Based on the field interview with Suaka
NGO and BRIN, Rohingya children are currently enrolled in public schools, especially at the
elementary level. However, there is no precise data on how many Rohingya children enrolled. The
Rohingya children enrolled in public schools have the sponsoring letter from IOM and UNHCR.

Furthermore, the current curriculum in Indonesia may only partially accommodate the
needs of refugee students, and obtaining diplomas remains a challenge. Language learning and
interpreters provided by volunteers, IOM, and NGOs play a crucial role in communication with
Rohingya refugee students (Pratama et.al., 2020, pp. 54—60 and Merdeka, 2015 May 24).
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Political will plays a vital role in fulfilling education rights for foreign refugees. The
Turkish government allocated USD30 billion from its budget between 2011 and 2017 to address
the refugee issue, including the education sector (Hurriyet Daily News. 2017. November 6). As a
result, according to UNICEF, approximately 500,000 Syrian refugee children could enroll in
public schools in Turkey by 2017 (UNICEF, 2017, January 19).

Foreign refugees, including Rohingya, face challenges. A strong legal foundation through
laws, not just circular letters, is vital. Streamlining administrative processes and collaborating with
UNHCR for birth certificates and identity recognition is crucial. Like Turkey, Indonesia must show
strong political will and allow Syrian refugees in formal schools. Providing Indonesian language
training will aid their integration. Empowering the right to education will create opportunities for
faster resettlement.

Thus, the Indonesian government must encourage foreign refugees to enroll in public
schools. Issuing diplomas to refugee children who complete their education will enable them to
pursue higher studies seamlessly. One of the prominent challenges is the economics of the
refugee's education. As for now, IOM and UNHCR are the primary sources for the refugee
sponsoring letter, and Indonesia is still suffering from poor education availability and quality in
some regions.'? Indonesia could explore various sources from third parties, such as Badan Amil
Zakat Nasional (BAZNAS)!, Lembaga Zakat Infaq dan Shadagah Muhammadiyah (Lazismu)*?,
and CSR programs, to gather financial aid, minimizing the burden on the national budget.

Conclusion

Education is a right entitled to everyone, including refugees. The UDHR, ICESCR, and
CRC have established that the right to education belongs to everyone regardless of status.
However, to some extent, refugees face difficulties in accessing education. Despite Indonesia
ratifying the ICESCR and CRC, no legal foundation allowed refugees to enroll in public schools
from 2009 to 2018. Despite the Circular Letter of 2019 becoming a silver lining to fulfil education
rights for foreign refugees, many challenges remain to be addressed. The Circular Letter of 2019
reflects Indonesia's commitment to addressing education rights for foreign refugees.

It is recorded that as of 2021, 646 foreign refugees could enroll in public schools in
Indonesia (VOA, 2022, June 22). However, challenges such as administrative processes for
enrollment in public schools need to be tackled. Considering Turkey's policy allowing Syrian

10 According to the Indonesian Constitution 1945, Indonesia allocate 20 percent of the national budget to education.
11 Badan Amil Zakat Nasional (BAZNAS) is a national zakat institution in Indonesia. Its primary purpose is to collect
and distribute zakat, a form of Islamic almsgiving, to those in need. BAZNAS operates under the Ministry of Religious
Affairs and plays a significant role in poverty alleviation and social welfare programs. It ensures that zakat funds are
utilized efficiently and transparently to assist the underprivileged and marginalized communities.

12 Lembaga Zakat Infaq dan Shadagah Muhammadiyah (Lazismu) is an Islamic charitable institution affiliated with
the Muhammadiyah organization in Indonesia. It collects and distributes zakat, infaq, and shadaqah funds to support
various social and welfare initiatives aimed at helping those in need and promoting community development.
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refugees to enroll in public schools, it takes a strong political will to establish a solid legal
foundation to enable foreign refugees, including Rohingya, to enroll in the Indonesian education
system. Additionally, as budget constraints pose a challenge, the country should promptly consider
third-party aid for support, in line with the Circular Letter of 2019's point of not burdening the
national budget.
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GENDER DISCRIMINATION IN LOW-WAGE INDUSTRIES: A CASE
STUDY OF MYANMAR FEMALE MIGRANT WORKERS IN THE
SEAFOOD INDUSTRY IN SAMUT SAKHON PROVINCE, THAILAND

Miss Hsan Thawdar Htun?

Master of Arts in International Development Studies, Chulalongkorn University, Thailand

Abstract

The study aims to address the gender inequality issue faced by Myanmar female migrant
workers in Thailand's seafood industry, focusing on gender discrimination. Female migrant
workers play a significant role in Thailand's economy but have faced various challenges,

including gender-related issues. Among human rights and development research, the

gender aspect should receive sufficient emphasis in understanding the experiences of

women migrant workers in the seafood industry. By filling this gap, the paper mainly
explores the gender discrimination challenges by linking them with the concepts of the five

faces of oppression. The study adopts a case-study qualitative approach, collecting primary
and secondary data. Face-to-face semi-structured interviews are conducted with seven
Myanmar female migrant workers from formal and informal sectors within the seafood
industry. Using content analysis, the study finds that the issues of gender, migration and
marital status play a significant role in the prevalence of gender discrimination. The

findings will serve as a valuable resource to develop effective solutions and promote the

role of women migrant workers in Thailand's industrial growth.

Keywords: Gender discrimination, Myanmar female migrant workers, vulnerability, Thailand’s

seafood industry.

Introduction

Migrant workers contribute substantially to Thailand's economic growth, working in

agriculture, seafood and fisheries, manufacturing, construction, and domestic sectors. Among the
current 2,167,937 registered migrant workers (Ministry of Labour, 2022), approximately 70 per
cent are from Myanmar, and 43 per cent are women. Although women migrant workers are crucial
to Thailand's economy, there are a variety of challenges, including gender inequality, which is one

prominent issue in low-skilled industries in Thailand.

! Student of Master of Arts in International Development Studies (2022), Faculty of Political Science,
Chulalongkorn University, Thailand.
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Myanmar female migrant workers in labour-intensive industries in Thailand are frequently
subjected to labour rights violations low wages and are often "exploited under precarious work
practices" (Chantavanich, 2016b). Especially in the seafood industry, women workers'
contributions are mostly invisible, although they make up half of the industry's workforce.
Regarding female migrant workers, Thailand government ratified CEDAW in 1985. It also
endorsed the Beijing Platform for Action (BPFA), and the ASEAN Declaration on the Protection
and Promotion of the Rights of Migrant Workers was signed in 2007. Regarding national legal
provisions, the Constitution prohibits gender discrimination. The bilateral agreement with
Myanmar on the Memorandum of Understanding (MOU) recruitment ensures that migrant workers
receive equal protection to Thai nationals. Although the country shows a growing awareness of
gender, women migrant workers continue to face various forms of gender discrimination as women
or migrant workers in vulnerable positions.

While working full-time in the industry, women are much more likely to shoulder unpaid
family responsibilities and unequal work practices. In the study "Exploitation and Discrimination
Experience of Migrant Workers in Five Provinces, Thailand” explored by Chalamwong et al.
(2010), gender inequality features in labour-intensive workplaces are filled with gender
exploitation and abuse. According to the findings, some pregnant women experienced a lack of
maternity benefits, and Samut Sakhon Province faced the highest level of gender abuse, including
unfair pay and abuse from their Thai managers or supervisors. According to Kanyajit et al. (2018),
Burmese migrant women experienced various negative consequences in Thailand, including
forced labour, exploitation, sexual harassment, prostitution, and inaccessible justice. The study
called "Like Machines in Thailand's Seafood Industry" (Dahlquist, 2017) also described that
although women chose paid employment, they continued to be underpaid and in charge of
childcare.

Much attention has been given to the general concerns of female migrant workers in the
Thailand industry. However, exploring the issue of gender discrimination with a particular focus
on Myanmar female migrant workers in the specific seafood industry has been typically ignored
by the existing studies. Therefore, the focus of this study is narrowed down to explore gender
discrimination practices in the seafood industry, Samut Sakhon Province, which is renowned as
the centre of the seafood industry in Thailand, standing out for its significant population of
Myanmar female migrant workers. The paper's objective is to mainly explore gender
discrimination instances (exploitation, marginalisation, powerlessness, cultural dominance and
violence) that Myanmar female migrant workers have faced since the COVID-19 period.

The paper will attempt to address the following questions:

> What are gender discrimination practices faced by women migrant workers in the
precarious seafood industry in Samut Sakhon Province?

> How do they experience gender discrimination challenges in five faces of oppression?
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Conceptual Framework
Gender Discrimination

Analysis of the extent of disparities present in the modern workplace requires a thorough
comprehension of gender. Gender inequality serves as “the foundation for gender discrimination
against women because they place men in positions of authority in the public sphere while placing
women in roles that are irrational, emotional, weak, and associated with motherhood” (Ida Rosida
& Lestari Rejeki, 2017). Gender inequality and gender discrimination are mutually reinforcing,
and to bring the concept of gender discrimination in this paper, it refers to unfair treatment of
someone and presumptions made about them, often based on their gender and the role they should
perform in society. It demonstrates how the female character in society feels stereotypes,
subordination, and violence against women due to gender discrimination.

Five Faces of Oppression

Young and Allen (2011) explored five forms of oppression (exploitation, marginalisation,
powerlessness, cultural dominance, and violence) that can illustrate how female migrant workers
may face gender discrimination in the working conditions of the seafood industry in terms of the
low-skilled female labour force.

The disparity between people's access to wealth and power is called exploitation. The
transfer of the rewards of physical labour to men and the transfer of sexual energy to men are the
two components of gender exploitation. In addition, the patriarchal family's institutional structure
has also been the focus of gender exploitation, and by seeing this, the increasing numbers of
women migrant workers may experience certain types of gender exploitation in the modern labour-
intensive workplace.

Regarding marginalisation, an entire group of people, such as low-skilled female migrant
workers, are excluded from contributing to social life. It prevents female workers from using their
abilities in ways that are socially defined and acknowledged. Powerlessness is another important
factor in understanding discrimination. Also, it denotes a position in the hierarchy of needs that
provides few opportunities for women to hone their abilities.

In terms of cultural domination, it allude to the idea that one group is superior to others in
terms of experiences, cultural manifestations, and history. The dominant group solidifies its power
by subjecting the other groups to its dominating norms. As a result, the difference between men
and women is generally recreated as inferiority. Women may experience paradoxical oppression
in labour-intensive workplaces, simultaneously rendered invisible and singled out by stereotypes.
Fear is the driving force behind violence, which takes many forms, including beatings, verbal
violence, and sexual harassment of marginalised groups. Gender discrimination facing low-skilled
female migrant workers can be examined under these classifications, which can help us
comprehend gender inequality and discrimination in precarious employment situations.
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Vulnerability

According to Elson and Pearson (1981), the rise of the feminine workforce results from
employers looking for cheap labour, which has resulted in exploitation and pushed women into
vulnerable conditions. Hence, vulnerability is “the result of gender inequalities and hierarchies that
prevent the individual from satisfying basic needs, accessing resources, and exercising their rights”
(Bankoft, 2001).

Methodology

This study used qualitative research using primary and secondary data collection. 2With
the assistance of the Migrant Workers Rights Network (MWRN) and vulnerability extent, seven
Myanmar female migrant workers (formal and informal) from the seafood industry in Samut
Sakhon with unique life stories and significant challenges were chosen among many female
workers. Within this study, the term "female migrant workers from the formal sector" refers to
individuals who migrated to Thailand through the MOU (Memorandum of Understanding) legal
channel. In contrast, "women migrant workers from the informal sector" are defined as those who
initially entered Thailand illegally. The interviewees were chosen from diverse backgrounds and
marital statuses to be able to capture gender discrimination as a whole. The sample may be small,
and the contextual information may not be fully covered. However, the findings can reflect the
reality and are sufficient enough to cover gender discrimination as the majority issue in the study
area. Face-to-face semi-structured interviews were conducted in May 2023. The secondary data
will be obtained from the existing literature and related articles. Content analysis, a helpful tool
for qualitative research, was used in this study to identify gender discrimination practices in
Thailand's seafood industry.

2 Migrant Workers Rights Network (MWRN) is a grassroots member-based association in the Samut Sakhon area. It
comprises members who strive to safeguard the rights of migrant workers residing and working in Thailand, primarily
from Myanmar. Formed in 2009 by nine leaders from the Myanmar migrant community, the organisation was
established in response to witnessing widespread exploitation and mistreatment of migrant workers within various
sectors in Thailand, including the seafood industry.
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Participants Marital Status Age and Type of work Date of Interview

Female participant 1 | Married with 3 | 38-year-old factory worker | May 7, 2023
children

Female participant 2 | Married with 1 | 43-year-old factory worker | May 7, 2023
child

Female participant 3 | Married with 5- | 38-year-old factory worker | May 7, 2023
month-old kid

Female participant 4 | Married with 1 | 30-year-old informal worker | May 14, 2023
child (pregnant
now)

Female participant 5 | Married with 3 | 46-year-old informal worker | May 14, 2023
children

Female participant 6 | Single 35-year-old informal worker | May 14, 2023

Female participant 7 | Divorced (Single | 34-year-old informal worker | May 14, 2023
mother with one
child)

Table 1: Participant List

Findings

This section discusses the findings from primary and secondary data collection about
gender discrimination based on the five faces of oppression (exploitation, violence,
marginalisation, powerlessness, and cultural domination).

According to Pauly and Zeller (2017), in the seafood industry, men's voices are valued
more than women's voices remain quiet. ILO claims that women are overrepresented in the supply
chain's low-paying, informal parts, including irregular or unequal employment. For instance, they
are less likely to have secure employment, receive lower pay, have fewer maternity rights, and
have fewer childcare options than males. Women are often expected to perform tasks related to
reproductive or delicate care work, such as cooking, cleaning, and laundry. This cultural
expectation undervalues women's labour compared to men's (UN Women, 2021). Regarding
family and household, women have to take the responsibility of taking the entire burden of
household chores and childcare, apart from the income generation. Therefore, they are left on the
shore to manage a double burden of paid and unpaid work (PlanInternational in Asia, 2018). The
results of this study, which correspond to previously mentioned information, are presented below.
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Exploitation

In terms of exploitation, it includes whether they face gender exploitation or sexual
exploitation as a woman, labour or a migrant in the seafood industry. Some oppressive gender
exploitation practices of female migrant workers are found. It was noted that when male employees
are absent, female workers often experience intensive pressure due to the perceived expectation
that only men are proficient in managing substantial workloads (Female Participant 5 — married
informal worker, Semi-structured Interview, May 2023). The finding reveals that factory leaders
exhibit gender discrimination by treating male and female workers differently by holding biased
assumptions.

In addition, the disrespectful behaviours of the worker leaders lead to sexual exploitation.
According to (Female Participant 3 — married formal worker, Semi-structured Interview, May
2023), during the pregnancy period, whenever she took a rest from standing for an extended period
at work, the leader closely monitored and scolded her for taking too long, using his leg as a signal
of disapproval. Women's contributions are devalued along with the negative perceptions, hindering
access to equal opportunities and rights. Formal and informal female migrant workers in the
seafood industry face gender exploitation. The experiences reveal unequal treatment and the loss
of rights for women in the workplace.

Violence

According to the findings, some factory leaders and male counterparts frequently engage
in violent actions. In the workplace, it was reported that when female workers could not meet their
performance targets, they endured severe reprimands and were frequently subjected to derogatory
terms in the Thai language (Female Participant 1 — married formal worker, Semi-structured
Interview, May 2023). Another female worker encountered verbal abuse when she made
occasional mistakes at work. It was observed that there is a misguided assumption that their
perceived lack of focus on tasks stems from a preoccupation with the opposite sex or interest in
men rather than a total commitment to the duties (Female Participant 6 — single informal worker,
Semi-structured Interview, May 2023). The gendered languages target women migrant workers
through verbal violence, rude manners and inappropriate behaviours. It reinforces gender
stereotypes and undermines the well-being of female workers.

Apart from verbal violence, there have been instances of sexual violence. As reported by
female participant 7, she experienced inappropriate behaviour from male colleagues, including
uninvited physical contact such as touching her cheek and hands without consent (Female
Participant 7 — divorced informal worker, Semi-structured Interview, May 2023). According to this
finding, she faces sexual violence from male worker leaders and colleagues. Interestingly, sexual
violence instances tend to occur more often among divorced female migrant workers, and it
highlights the importance of marital status. The mindset of some male workers is still ingrained
with gender exploitation as something normal. Overall, female migrant workers in the seafood
industry face verbal abuse and sexual violence.
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Marginalisation

Some female participants face marginalisation challenges in the seafood industry.
Regarding marginalisation, Female Participant 3 mentioned that she received no special
accommodations or benefits as a pregnant woman in her workplace. She had to endure long hours
of standing and perform physically demanding tasks without being prioritised for any form of
support or consideration from the employers (Female Participant 3 — married formal worker, Semi-
structured Interview, May 2023). It shows that pregnant women migrant workers in the formal
sector tend not to get special considerations in their workplace, enduring physically demanding
tasks. Meanwhile, Female Participant 4 expressed the informal sector's absence of maternity leave
benefits.

In addition, according to some findings, there are no provisions for maternity leave benefits
in the market area. Consequently, female migrant workers feel compelled to continue working
throughout their pregnancy without the opportunity to take sufficient rest in preparation for
childbirth (Female Participant 4 — married informal worker, Semi-structured Interview, May 2023).
This story highlights the circumstances pregnant women face in the informal sector, where the
absence of supportive policies places them in vulnerable positions. Overall, both formal and
informal pregnant women migrant workers are not still given priority, but the ones in the informal
sector face the additional challenge of lacking official labour benefits.

Powerlessness

In terms of powerlessness, there is still a lack of influence from women migrant workers
compared to men in the seafood industry. According to the result, when female migrant workers
are confronted with situations involving sexual violence or disagreements with male colleagues,
there is a prevailing reluctance to assert themselves and a sense of uncertainty about how to address
their problems because their voices are mostly neglected effectively (Female Participant 2 —
married formal worker, Semi-structured Interview, May 2023). It underscores the reluctance of
female migrant workers to openly address their problems in the seafood industry due to fear and
the belief that their voices may not be heard.

In the workplace and personal life, some female participants encounter powerlessness
relating to financial management and taking care of kids within the family. As per one participant’s
answer, despite feeling tired from the day's work in the market, she was the one who was solely
responsible for taking care of her kid without adequate support from her husband. She must prepare
food for her husband and child (Female Participant 4 — married informal worker, Semi-structured
Interview, May 2023).

Overall, Female Participants from all diverse backgrounds hesitated to speak out about
their problems. In their personal life, they still lack the influence to manage their income, and their
expenditures are more than that of men within the family as they have to spend for their parents,
husband or kids rather than for their personal use.
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Cultural Domination

In this aspect, informal women migrant workers face cultural dominance from dominant
groups at work. According to findings, there have been complaints from Thai workers and certain
male colleagues regarding receiving the same wage. It is noted that they exhibit dissatisfaction
with the idea of equal payment with female workers (Female participant 6 — single informal
worker, Semi-structured Interview, May 2023). It shows that the dominant groups in the workplace
have a negative attitude towards the women migrant workers receiving equal payment, possibly
indicating a perception of unfairness or superiority.

In addition, women migrant workers face discrimination based on the local language
barriers. Female Participant 5 described her experience in accurately pronouncing the Thai
language. She highlighted the challenges in accurately pronouncing the Thai language. These
language barriers have resulted in experiences of discrimination within the workplace. As a result,
she lost confidence in communication, which hindered her participation in group activities (Female
Participant 5 — married informal worker, Semi-structured Interview, May 2023). The limited
understanding of the local language hampers effective communication and tends to restrict the
ability to join the main group's activities.

Female Participant 7 also faces discrimination and stigmatisation due to her marital status
as a single mother. Thai male workers told her that she is a single mother because of having low
moral standards and weakness. She faced different attitudes from male counterparts in her
workplace (Female Participant 7 — divorced informal worker, Semi-structured Interview, May
2023). Being a single mother is always a reason, and her marital status as a weakness highlights
the unfair treatment and negative stereotypes she encounters. The cultural norms play a significant
role in shaping the experiences of the female participants.

Overall, cultural domination practice is primarily observed in the informal sector, and it
manifests itself through certain groups considering themselves superior and subjecting others,
particularly women, to discriminatory attitudes.

Conclusion

The study brings to the fore the various vulnerabilities female migrant workers face, with
the gender aspect of being a woman being a significant factor in every form of oppression and the
issues of migration and marital status also impacting the prevalence of gender discrimination. In
contrast to their counterparts in the formal sector, informal sector female migrant workers face
more restrictions and challenges, given their lack of access to legal benefits and exposure to
irregular working conditions. In sum, the unequal treatment, prejudiced attitudes, and limited
opportunities these women face, particularly in the seafood industry, pose significant hindrances
to their ability to participate and thrive in the workplace fully. Policymakers and non-governmental
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organisations can benefit from the study's insights to develop gender-responsive policies and
actions.
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ABSTRACT

The paper focuses on the rights of the tribal peoples in India, specifically the ‘right to
decent work’ of the nomadic tribe called Pardhi, living in the metropolitan city of Mumbai.
Pardhi people are one of the most underprivileged and economically weaker communities.
The historical reason is the draconian law passed by the British under which nomadic
communities were declared criminals; this brought about marginalisation, discrimination
and social exclusion, making their lives abysmal. In the Constitution of India, the right to
work is not clearly mentioned as a fundamental right. Nevertheless, within the Constitution
in Article 41 Part 1V, there is an inclusion of the 'right to work'; India has ratified the
International Covenant on Economic, Social and Cultural Rights (ICESCR). This paper
explores the continuing difficulties Pardhis faces when trying to get access to decent work,
along with the freedom to choose a job of their liking and well-being. This paper used
qualitative methodology for data collection; the tools utilised were face-to-face and
telephone interviews for primary data collection. For secondary data collection, a literature
review, scholarly articles, and media archives were used. The findings from this paper show
that Pardhi people experience discrimination based on caste, cultural background and their
rural background. These discriminations have become the source of their economic
deprivation.

Keywords: Pardhi, Human Rights, Employment, Discrimination, Livelihood, Scheduled Tribe,
NT-DNT, Tribal Struggles.

INTRODUCTION

Significant gaps exist in treating and recognising the Pardhi community in India. Despite
being categorised as a Scheduled Tribe in some states, they still face discrimination and lack access
to necessities like food security, education, healthcare, social protection, and justice delivery. The
repeal of the Criminal Tribes Act did not bring about any significant change in the mindset of
society or the government towards these communities. The introduction of the Habitual Offenders
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Act merely continued the discrimination against individuals from these communities. The
formation of the National Commission for Denotified, Nomadic & Semi-Nomadic Tribes is a
positive step towards identifying and uplifting these communities. Still, severe attention and
innovative approaches are required to improve their conditions. The right to work is of utmost
importance in developing these communities in the capitalist world.

The hunter-gatherer nomadic Pardhi community belongs to one of the Denotified Tribes (DNTs)
in India. The history of Nomadic and Denotified Tribes in India was once glorious. They were
proud of their heritage, culture and skills; they were self-sufficient and accomplished communities.
When the British colonised the country, things changed for these communities — they became
powerless, victimised and discriminated (Jha Kumar, 2021).

Under the British regime, the nomadic community were ‘notified’ as ‘born criminal’ by the British
under a law called the Criminal Tribes Act 1871 (CTA). Pardhi people were also one of those
communities that were categorised as criminals under this Act. During that period, about 150 tribes
were branded as criminals. They were under constant surveillance, and the police had extensive
power to arrest them. Even though independent India repealed the Act in 1952, officially removing
the criminal label, Pardhis still face discrimination. This treatment continued even when India
achieved its independence from the British. Till today, they remain socially, economically and
politically backward (Bokil, 2002). They face the brunt of this discriminatory process through poor
access to food security, education, healthcare, social protection and justice delivery (Gaikwad,
2010).

Schedule Tribe, Adivasi

The community is categorised as a Scheduled Tribe in some states in India. However, in
some parts of the country, they are considered DNTs, which is just one of the confusion and causes
for their discrimination. Schedule Tribe (STs) in India are underprivileged and most socio-
economically backwards. The Indian Constitution acknowledges them through this term. During
the British rule, they were called the Depressed Class (Labour Bureau, Government of India,
2011). Defining Schedule Tribe: The original inhabitants of the Indian subcontinent are called
Adivasi. Within the Indian constitution, these groups were listed or scheduled as those in desperate
need of economic and social development (Legislative Department, 1949). They are considered
backwards based on their primitive agricultural practices, geographical isolation and lack of home
ownership or land. Based on these characteristics, the Constitution of India in Article 366 (25)
states that the Scheduled Tribes can be defined as tribal communities under Article 342 of the
Constitution to be Scheduled Tribes (National Commission for Schedule Tribes, 2023). Ever since
then, the Adivasis have been officially called Scheduled Tribes.

National Commission for Denotified, Nomadic and Semi-Nomadic Tribes

Because the Pardhis practice a nomadic lifestyle, they had not received any constitutional
rights and were not made part of any welfare activities until recently when the government of India
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constituted a National Commission for Denotified, Nomadic & Semi-Nomadic Tribes with a
mandate to identify and prepare a state-wise list of DNT/NT (National Commission for Denotified,
Nomadic And Semi-Nomadic Tribes, 2015). The Commission assessed the status of the inclusion
of DNT/NTs in the reservation category of the constitution, identified the areas where the
population lives, reviewed the progress of development and suggested measures for their
upliftment (Press Information Bureau, 2022).

Habitual Offenders Act

When India achieved its independence, it revoked the Criminal Tribes Act, and instead, a
new Act was put in place called the Habitual Offenders Act (HOA) on 31 August 1952, merely an
extension of the CTA. The Act states that a habitual offender is a criminal by birth and presents a
danger to society (Brown et al., 2021). The only noteworthy modification in this Act was that it
now targeted individuals and not the entire community (Singh, 2018). Nevertheless, in actuality,
nothing has changed. The entire community suffers, even if it is just an individual offence
(Agrawal & Sinha, 2010). Hence, repealing CTA did not help change the mindset and prejudiced
thoughts of society or the government.

A growing number of atrocity cases, such as death in custody, brutal killings, physical
torture, and rape of Pardhi people, reflects our ignorance towards the marginalised. For a better
and just future for tribal people in India, innovative approaches should be adopted so that attention
is given to their concerns and aspirations. The paper aids in understanding the dire condition of the
Pardhi community and initiates a conversation regarding the violation of human rights. Pardhi
people are free and equal to all other people and have the right to exercise their rights, mainly
based on their tribal origin or ethnic identity. Discussing their right to work is important as it forms
the bedrock of their development in the capitalist world.

METHODOLOGY

The research applied for this paper is the phenomenology and case study approach;
therefore, a small number of 5-7 Pardhi people were selected to explore their perspectives and
lived experiences for primary data collection. The estimated number of participants is determined
by applying the Snowball and purposive sampling methods. The number helped provide ample
opportunity to identify themes of the cases as well as conduct cross-case theme analysis; also, |
did not want to dilute the level of detail.

The study involved Pardhi participants, men and women above 18 years old, at the Karbala
Chawl site at Sathe Nagar in Mankhurd, Mumbai. Because they are a nomadic tribe, they live
collectively with their families and distant relatives. This site was chosen because the location
consists of a large population of the Pardhi tribe. Many migrated here from rural areas of
Maharashtra in search of livelihood. Initially, the Pardhi tribe lived on the streets in the southern
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part of Mumbiai city. They were displaced because of the constant evictions conducted by the local
police - owing to which they have now settled in Karbala Chawl.

The Pardhi population is traditionally nomadic; hence, help was sought from an NGO
called Coro India. Their assistance helped locate, identify and arrange preliminary meetings with
the participants, keeping in mind their availability and working hours. Pardhis work as daily wage
labourers; hence, a time slot was decided to meet them. Every evening, when they return from
their odd jobs, Pardhis gather at a nearby tea stall/ shop close to their settlement for refreshments,
and this was the time they were available for a quick introduction and to seek permission for
interviews on a scheduled day close to their settlement. This quick meeting allowed accessible
communication and helped me gain face-to-face and telephone interviews with them. These
interviews aimed to get their perspectives and experiences related to access to employment and
government employment schemes, as well as their situation while working in the city of Mumbiai.
The monsoons had begun in India; hence, navigating to their slums was challenging because they
live adjacent to midden like a huge drain, which is used for disposing of garbage or open
defecation, and that area was flooded. The interviews were conducted once the rains subsided.

CONCEPTUAL FRAMEWORK

The framework utilises two elements — discrimination of the Pardhi people and the Pardhis
people’s right to decent work. Specific indicators listed in the treaties International Convention on
the Elimination of All Forms of Racial Discrimination (ICERD) and International Covenant on
Economic, Social and Cultural Rights (ICESCR) were used as a reliable way to acquire data
connected to the research. For discrimination, the indicators listed in ICERD, such as distinction,
exclusion, and restriction, were adopted (United Nations General Assembly resolution, 1969). For
the right to decent work, the indicators listed in General Comment No. 18 of Article 6 of the
ICESCR are availability, accessibility, acceptability and quality (General Assembly Resolution,
1976). These indicators also helped to understand the relationship between discrimination and the
right to work and how it affected the Pardhi people’s livelihood.

159



Discrimination of Pardhi’s Right to decent
Pardhi work
(History, Social (Migrate to urban city,
exclusion, Legal Experiences of employment
framework) - wage laboyr, self-

employed, beggar, gtr)

How this impacts/ affects

ICERD

ICESCR

+ Daistinction *  Availability

+ Exclusion *  Accessibility
* Restriction * Acceptability and
quality

Figure 4: Conceptual Framework

PARDHIS EMPLOYMENT AND SOURCE OF INCOME - FINDINGS, ANALYSIS AND
CONCLUSION

Insufficient representation and support for the Pardhi community in the democratic process
of the country is a significant issue. Despite their desire to establish permanent residency and
procure national identity cards, they experience significant underrepresentation and societal
stigmatisation. As such, political organisations and government officials should take appropriate
measures to assist the Pardhis in enhancing their living conditions and access to opportunities.

Even in an urban city like Mumbai, where people from different communities and religious
affiliations live and survive harmoniously, Pardhis are still considered an outcast. Their settlements
are stretched towards the end of the area, adjacent to infested and foul-smelling middens, as though
to ignore them and their plight. This site is a transit camp where Pardhi people have lived for over
15 years.

Pardhis continue to face the stigma of being a criminal because of the past law, which
subjects them to torture by the local administration and police. Even today, they are suspected of
no fault of theirs. They are helpless and living a miserable life. Sometimes, their settlements are
forcibly removed (Press Information Bureau, 2022). While the administration hears their request
for alternative arrangements, no progress has been made thus far.
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Pardhi people are not literate, and because they are a hunting-gathering nomadic tribe, their
employment source is now confined to labour work. Pardhi people travel around in groups and
live collectively with their families and distant relatives. Hence, they are involved in similar
occupations. The main income of the daily wage earners comes from casual labour. This income
depends on the availability of work or seasonal raw materials. Lack of national identity proofs
deprives them of government employment schemes, which none of the Pardhis know. They form
an integral part of the gig economy doing odd jobs as and when offered by private contractors —
such as sewage cleaning, selling flower garlands, rag picking, etc.

Pardhis are now willing to change the nomadic patterns and want to settle permanently.
Some of them have been issued national identity cards such as Ration Card and Aadhar Card,
helping them to get a few benefits under the Government welfare schemes. Lack of awareness and
interest being designated by any political group has resulted in Pardhis continuing to be
underrepresented in the democratic process of the country.

The data was analysed using thematic analysis, which helped me to identify, analyse, and
interpret patterns/ themes in the qualitative data.

IMPLICATIONS OF THE RESEARCH

The study aims to be a part of a growing body of research on Denotified Tribes and
Nomadic Tribes (DNT & NT) of India through the human rights lens. The research aims to improve
human rights through increasing awareness, developing the capacity of Pardhi people and duty
bearers for people's rights to be met, and allowing the research to be used as a form of advocacy.

RECOMMENDATIONS

Pardhis’ dire condition calls for a positive government intervention to improve the socio-
economic and educational status of Pardhis. Proper enforcement of tribal-related policies and
programs and active participation of the Pardhis are important.

In assessing the usefulness of the current policies and mechanisms, there is a need to
identify hidden talent and emerging leaders within Pardhi people who have the potential to drive
positive change. The leader will empower others to increase awareness about their rights and how
to secure them, build teamwork and togetherness to appeal to the government and motivate active
participation as citizens in local affairs.

For a better and just future for the Pardhi people in India, innovative approaches should be
adopted to address their concerns and aspirations. These approaches must respect their traditions,
cultures and lifestyles. The policies designed and measures taken should improve their livelihood
conditions.
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India should ratify the ILO 169 Convention, the Indigenous and Tribal Peoples Convention,
an important binding convention about indigenous and tribal people that would support the Pardhi
people's favour (International Labour Organisation, 1989).
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Abstract

Women living in the urban slums of Dhaka city are deprived of accessing their sexual and
reproductive health rights in their families and health service centers. This paper will
examine the barriers and reasons women from urban slums face to access the rights and
services and the role of government health services in reducing the problems. Also, this
paper will focus on finding the service quality in the service centers and service providers'
behaviors towards the service-seeking women who are living in the urban slums of Dhaka.
Women from poor economic backgrounds are still unable to decide to make a family or go
to the service centers due to existing stigma and patriarchal practices. This qualitative
research will be based on data collection through interviews among the women living in
the slums, service providers and the NGOs working on this. I will also conduct some FGDs
and in-depth interviews. This research will also look into possibilities to make reproductive
health and rights more accessible for the women who are living in the urban slum areas of
Dhaka city, Bangladesh.

Keywords: Sexual and Reproductive Health and Rights, Bangladeshi Women, Health Services,
urban slums, Dhaka.

Introduction

Bangladesh is getting urbanized so rapidly. The extension of slums and squatter
communities that are already overcrowded due to such rapid urban growth puts a tremendous
demand on public resources and presents difficulties for local health authorities (Buckner, 2006).
In 2022, the urban population of Bangladesh was 39.7 percent. It has increased from 8.6 percent
in 1973 to 39.7 percent in 2022, growing at an average annual rate of 3.2 percent (KNOEMA,
n.d.). In developing countries like Bangladesh, sexual and reproductive rights are often ignored.
Women, especially those from poor economic backgrounds, have less access to sexual and
reproductive health and rights (SRHR) (Mahmud, 2019). Compared to women in wealthy nations,
women in developing nations often have less access to healthcare services; within each nation, the
poor have proportionately less access (Peters et al., 2008).
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Sexual and reproductive health rights cover many concerns, such as the right to a safe,
pleasant sexual life, the freedom to choose whether and when to have children, access to
nonjudgmental treatments, and freedom from gender-based violence. Such a human rights-based
approach to sexual and reproductive health was promoted at the 1994 International Conference on
Population and Development (ICPD) and the 1995 Fourth World Conference on Women in Beijing.
The ICPD Programme of Action (PoA) commits governments to ensuring the realization of
reproductive rights for all, including women and adolescents, and to providing a comprehensive
range of sexual and reproductive health information and services. The Beijing Platform for Action
recognizes that women's human rights include their right to control and decide freely and
responsibly on their sexuality, including sexual and reproductive health, free of coercion,
discrimination, and violence (Naripokkho, 2020).

Women’s sexual and reproductive health is related to multiple human rights, including the
right to life, the right to be free from torture, the right to health, the right to privacy, the right to
education, and the prohibition of discrimination. The Committee on Economic, Social and Cultural
Rights (CESCR) and the Committee on the Elimination of Discrimination against Women
(CEDAW) have indicated that women's right to health includes their sexual and reproductive
health.

Bangladesh has several policies, such as the National Population Policy (2012), National
Health Policy (2011), National Nutritional Policy 2014 and National Policy for Women's
Advancement 2011, that refer to women's access to reproductive health and maternal and newborn
services. The specific objective of National Health Policy 20119 ensures primary and emergency
health care services for all. The specific objective mentions encouraging people to take health care
services based on rights and dignity (Naripokkho, 2020). In addition to these policies in
Bangladesh, several strategies and guidelines exist. The National Neonatal Health Strategy and
Guidelines for Bangladesh 2011 addresses the health service needs of mothers and newborn babies,
1.e., giving attention, taking care, and nursing for the most vulnerable. This guideline focuses on
postnatal care in health facilities to be implemented in a structured way. The National Neonatal
Health Strategy and Guidelines 2009 incorporate many maternal health interventions and
indicators and recognize the need to train health workers in maternal and neonatal health.
Adolescent Reproductive Health Strategy facilitates women and adolescents with decision-making
capacity, negotiation skills, and sexuality education in the school curriculum. The strategy also
recognizes the need to reach adolescents out of school, engaged in various kinds of employment,
street children and disabled children.

My study area is the urban slums of Bangladesh. I worked and focused on the slum area in
Mirpur and Pallabi. Slums are widespread and are expanding yearly due to the large number of
migrated people from all over the country. With a dense population in those areas where all the
people live a very poor standard of living, people are unaware of their rights, when they seek
services, where they go, and how the service providers treat them.
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Research Question

What challenges do women living in urban slums of Bangladesh face to access sexual and
reproductive health rights from health service providers?

Conceptual Framework

This research focused on finding out the access to sexual and reproductive health services
in the urban slums of Dhaka city. The research found out the accessibility of SRHR services, which
includes treatment and information. This research also focused on how socio-economic status and
awareness influenced their access to services.

Women's Socio-economic
Sexual and status
Reproductive Accessibility

Health and State’s role to

Rights in =) | Toensure SRHR

SRHR

Urban SI
roan Slums Awareness of
of Dhaka Rights
Methodology

The study was undertaken in one of the biggest urban slums of Dhaka City in the Mirpur
area. It was situated in Pallabi, a district of Dhaka that was once a part of Mirpur. With many
middle-class residents and relatively impoverished populations living in squatter communities,
Mirpur presents a perfect example of income inequality. To understand the overall situation
regarding sexual and reproductive rights, I conducted one focus group discussion with the women
living in the slums. This group consisted of 6 women aged between 25 and 45. To conduct the
focus group discussion, I contacted one NGO already working in that area to improve SRHR in
the slum area. Few participants wanted to share their stories during the focus group discussion, so
I talked to them separately for some case studies. I also interviewed NGO workers, especially the
NGOs working on SRHR, in collaboration with the government. The interviews were conducted
to determine how government policies include civil society to ensure the services to people living
in the slum area. The NGO workers also shared their work experience working in the slum area
for a long time.
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Results and Discussion
Current Situation in the Pallabi Slum

Pallabi is one of the biggest slums in Dhaka city. However, due to some development work
of the North City Corporations, many residents had to shift to new places because the government
acquired the main slum area to make new roads and flyovers and beautify the area. So, many
people have to move and find a new place nearby to live. However, many have lived in this area
for many years. The government-provided reproductive services are very hard to find in that area.
The Urban Primary Health Care Delivery clinics are situated far away. The only government
hospital there is the Kurmitola Government Hospital, which is quite far from where they live. They
mostly rely on two NGO-running clinics. Those are not yet providing complete free services.

Timing of the Services

As most of the women who are living in this slum are working women, it becomes difficult
for them to find time to visit the government hospitals or NGO clinics. The sexual and
reproduction-related services end very early, and often, the doctors are not available to provide the
services. The NGO clinic doctors also leave their posts early before most women finish their work.
Doctors are not available on weekends to provide services.

Cost of medicine and other contraception products

Although all the contraception products were supposed to be free and available in reality, the
outreach workers are selling them and taking money. Also, the service centers are quite far. The
people who are living in slums go to local pharmacies to buy menstrual hygiene products and
contraceptive methods, and most of the time, those are not affordable. So, many decide not to buy
any products.

Lack of monitoring and transparency

The lack of transparency among outreach workers of the health service in Dhaka has
become a growing concern, casting shadows on the program's effectiveness and eroding public
trust. Operating in a densely populated and diverse city like Dhaka, these outreach workers are
crucial in providing essential healthcare services to vulnerable communities. However, reports and
complaints have surfaced about inconsistencies in their actions, including irregular distribution of
resources, favoritism, and insufficient documentation of their interventions. This opacity not only
undermines the credibility of the health service but also raises suspicions about potential corruption
and mismanagement of resources. In addressing these issues, there is an urgent need to implement
strict monitoring mechanisms, ensure accountability, and promote a culture of transparency within
the outreach worker network. Only through greater openness and accountability can the health
service in Dhaka regain the public's confidence and fulfill its mission of delivering quality
healthcare to all.
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Recommendation

Improving sexual and reproductive health services in Dhaka slums requires a
comprehensive approach that addresses the unique challenges the population in these areas faces.
Here are some recommendations to enhance sexual and reproductive health services.

Community engagement and awareness

In this research, one thing that came up repetitively was that the women who are living in
the slum do not see any frequent visits from any community worker, and as a result, they do not
receive any information regarding their sexual and reproductive health services. Community
workers who are working with government and private sectors must pay regular visits to their
designated areas. This practice will help women living in the slums more access to information.

Accessible and affordable services

In this study, many women mentioned that they do not go to government-run hospitals and
health service centers as they are far away and often ask for fees. These facts set difficulties for
them to visit health service centers. Only if the services become more accessible will women find
it more manageable. That includes the establishment of service centers nearer to the slum areas.

Also, the services and products should be free of cost. Sexual and reproductive rights are already
much neglected, and overpriced services and products can worsen it.

Comprehensive family planning services

Services can offer a range of contraceptive methods to cater to individual preferences and
needs, including condoms, birth control pills, intrauterine devices (IUDs), and implants. Services
should conduct family planning counseling to inform individuals about the available options and
help them make informed choices.

Gender-sensitive services

Every service should be available for all genders. The wrong conception of sexual and
reproductive health rights is women's concern is a very wrong idea that still exists in society. The
services should be gender sensitive. Man, woman, transgender, intersex, everyone should be
treated with respect and equally.

Youth-friendly services

The government is already paying attention to youth and adolescent-friendly services.
However, youth-friendly services are more available in the rural areas of Bangladesh. Government
and NGOs can have separate youth-focused services.
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Data collection and monitoring

Establishing a system to collect and analyze data on sexual and reproductive health
indicators in the slum areas is critical. This information can help identify specific areas that need
improvement and track the progress of interventions.

Capacity building and training

Service providers also need capacity building to provide quality service. The government,
in collaboration with international and local NGOs, can work to increase the capacity of service
providers by giving them training from experts.

Advocacy and policy support

Working with local authorities and policymakers to advocate for improved sexual and
reproductive health services in Dhaka slums is preferable. Collaboration is also important with
relevant stakeholders to address legal and social barriers hindering access to these services. By
implementing these recommendations, it is possible to enhance sexual and reproductive health
services in Dhaka slums and improve the overall health and well-being of the population in these
areas. However, sustained efforts and collaborations among various stakeholders are crucial for
the long-term success of such initiatives.

Conclusion

The Government of Bangladesh has tried to create some good policies to ensure health
rights, which include sexual and reproductive health. Nevertheless, the implementation of these
policies is far from achievement. The government should have a more robust monitoring system
and collaboration with related organizations to make the services more available. Service and
information about the service are both important. After talking to the participants, it was clear that
when they lived outside of Dhaka, they received much better services than they do now. The urban
or mega city Dhaka is not only for people from the higher socio-economic strata. A significant
number are living in the slums and have the same rights as any other citizens. The government and
civil society organizations should ensure that these people are getting all the services for their basic
human rights.
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STUDY ON THE ADVOCACY IN ENFRANCHISING THE SRI LANKAN MIGRANT
WORKERS ABROAD IN NATIONAL ELECTIONS

Tharindu Abeyrathna?
Institute of Human Rights and Peace Studies, Mahidol University. Thailand

Abstract

The lack of a legal framework and a voting mechanism to enfranchise Sri Lankan
migrant workers abroad has resulted in their disenfranchisement, despite their
contribution of 8-9 percent of the country's GDP, with over two million individuals
affected. Article 88 of the Sri Lankan Constitution mandates the enfranchisement of
all citizens. Furthermore, Sri Lanka's ratification of the International Convention on
the Rights of Migrant Workers (ICRMW) obliges the country to facilitate the
participation of migrant workers in public affairs, including their right to vote and be
elected in elections. Despite the advocacy efforts of civil society organizations, labor
unions, and government institutions, no legislative actions or measures have been
taken to address the issue of granting voting rights to Sri Lankan migrant workers.
This reality is due to the problem needing to be higher on the agenda of the country's
policymakers. This paper intends to understand internal and external factors affecting
labor organizing and advocacy efforts for the voting rights of migrant workers in Sri
Lanka.

Keywords: disenfranchisement, migrant workers, right to vote, advocacy, non-residency

Introduction

The Sri Lankan migrant workers abroad comprised over 2 million from Sri Lanka's 21.4
million population, with approximately 200,000 annual outflows. Migrant workers contribute over
8.1 percent to the Sri Lankan Gross Domestic Product from their remittances that they send home
from earnings abroad (World Bank, 2018).2 Nevertheless, the lack of legal provision to register
migrant workers who are non-residents and a voting mechanism to cast votes from abroad
disenfranchised them. It prevented them from exercising their right to vote, while external voting
was allowed in 115 countries and territories worldwide by 2007 (Ellis et al., 2007).

! Student of Asia Pacific Master of Arts (APMA) in Human Rights and Democratisation, Mahidol University,
Thailand.

21n 2018, SLR 7.4 billion of migrant workers remittances reached Sri Lanka, which equals 8.1 percent of the GDP in
the country.
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This paper posits that the lack of voting rights for Sri Lankan migrant workers abroad in
national elections can be attributed to a combination of factors. Firstly, it is argued that the political
stance of policymakers, which often caters to the preferences of the Sinhala majority constituency,
has contributed to a lack of support for non-resident Sri Lankans in their quest for the right to vote.
Secondly, the insufficiently robust advocacy strategies, along with weak coalitions and
inconsistent efforts employed by advocacy groups, have collectively failed to effectively advance
the issue of voting rights for migrant workers on the policy agenda of Sri Lanka's national-level
policymakers.

Methodology

The study will deploy the qualitative research approach to analyze the secondary data
gathered through various channels such as scholarly articles, news articles and interviews, NGO
and INGO reports, and parliament committee reports. The paper also utilized the advocacy
coalition framework and the policy window framework to examine the internal and external factors
that influenced the advocacy by the Sri Lankan advocacy groups who have been advocating for
the voting rights of the Sri Lankan migrant workers abroad.

Analysis and Discussion
Non-residency as a base for disenfranchisement

Disenfranchisement of migrant workers takes place in Sri Lanka based on the non-
residency of the citizens at the time that elections and voter registrations occur in the country.
Article 88 of the constitution enfranchised all citizens of Sri Lanka to exercise their voting rights
in national elections. Also, it required the pre-requirement of having their name entered in the
appropriate register of electors. The requirement of residency in one of the electoral districts to
register as an elector is placed in article 4.1 of the Registration of Electors Act No. 44, 1980, which
prevents migrant workers from registering as voters in elections in the country®.

Scholars argue that the traditional approach to citizenship, which is bound to its territory,
jurisdiction, and defined population within the territory challenged by the migration in modern
societies, means that the state is no longer a closed institution with absolute control over the people
with a defined population within a specific territory, as an alternative system of constitutionally
interconnected at the state level with a multiplicity of membership (Soysal, 1994). Kim Barry
(2006) identifies migration as the phenomenon that "Decouples citizenship and residence that
makes it not only a symbol of rootedness, exclusivity, and permanence, but also portable,
exchangeable, and multiple."

3 Article 4. 1 of the Registration of Electors Act no 44, 1980 says, "The first day of June in any year is, hereby,
prescribed as the qualifying date on which a person should be resident in any electoral district to have his name entered
or retained in the register of that electoral district."
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In the larger context of the democratic theory, the concept of the "All Affected Interests
Principle (AAIP)" has been used by scholars to justify political inclusion in the democratization
of modern nation-states (Warren, 2017). Everyone affected by a decision has a right to participate
in decision-making (Lagerspetz, 2015).

The scholars who argue against the disenfranchisement of non-residents claim that
transportation and communication technologies have enabled non-residents to remain actively
connected with events, people, and organizations in their countries of origin while increasing the
capacity of states to contact residents overseas (Barry, 2006). The remittances they send home as
a portion of their earnings to families, businesses, and investments, and the skills and technology
transfers also have made them increasingly affected by the consequences of the votes. Through
migration, state jurisdiction is also extended to the territories of foreign sovereigns where its
citizens reside; therefore, citizens residing outside their countries of citizenship are simultaneously
protected by the laws of multiple overlapping sovereigns (Barry, 2006).

Michael Collyer (2014) in "Extraterritorial Citizenship" and Kim Barry (2006) in "External
Citizenship" argue that the political relationship between emigration states and their citizens who
have moved temporarily or permanently out of the territory remain as part of the core in the
relationship. The right to vote that falls under the broader context of political participation is
considered one of the most important political rights in international law and is explicitly
recognized as a citizen's right in the International Convention of Civil and Political Rights (ICCPR)
rather than a universal right. Even though international human rights legislation recognizes that
the right to vote is not absolute and that limitations on citizenship and age are permitted, no specific
provisions are made about residency-based restrictions (Lappin 2016). Citizenship ultimately
pertains to full participation in a self-governing democracy. Citizens exercise their right to self-
government by voting or standing for public office. Although most civil and social rights have
gradually been extended to all residents, regardless of nationality, voting rights remain connected
to official citizenship status. Lappin (2016) questioned the legitimacy of the concept of citizenship
without voting rights as it has been referred to as an "inherent citizenship right" and a "basic right
of citizenship" in this context.

Politics of non-residents

Both the United National Party (UNP) and the Sri Lanka Freedom Party (SLFP) lead
governments who have won every election since independence in 1948 that rely on Sinhala
constituencies have had the suspicion of the Tamil diaspora utilizing external voting rights for
political gains. Indeed, the Tamil diaspora has often been labeled by the Sinhala majority
politicians as disloyal to the state and loyal to the Tamil separatist movement led by the Liberation
Tigers of Tamil Eelam (LTTE) fought against government forces during the civil war in north and
east for a separate Tamil homeland (Collyer, 2014; Jayawardane, 2022).

Jayawardane (2022) further underlines that skepticism remains towards dual citizens. The
last four amendments to the constitution and public debate reflect the dilemma of the disloyalty of
dual citizens. The 18th and 20th amendments to the constitution have allowed dual citizens to run
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for the national legislative elections, while the 19th and the latest 21st amendments have revoked
the provision.

Society shows a contradictory dual approach to migrants as they view them positively as a
source of financial assistance while perceiving them negatively as a group of disloyal individuals.
She explained, "Non-migrant Sri Lankans have arrived into the latter assumption based on a
nation-state premise. They consider a person's physical residence of a territory as the marker of his
or her loyalty" (Jayawardene, 2022).

Despite the solid economic contribution that Sri Lankan migrant workers make to the Sri
Lankan economy, comprising 8.8 percent of Gross Domestic Production, it is also hindered by
suspicion, unlike Mexico and the Philippines (Barry, 2016; Seung, 2009). Barry (2006) identified
the Mexican "emigrants have gone from being barely acknowledged, absent, second-class citizens
whose Mexican-ness was suspect, to being national heroes who make great sacrifices for Mexico."

Advocacy on Sri Lankan migrant workers

A diverse group has been involved in the advocacy for the Sri Lankan migrant workers
within and outside the country. Those include the government institutions responsible for the
migrant workers, trade unions, local and international CSOs, and international organizations such
as IOM and ILO. Feminist organizations also play an essential role as many Sri Lankan migrant
workers are women employed as domestic workers, especially in the Gulf countries.

According to Gunawardana (2014), the National Workers Congress (NWC), a multi-
sectoral national-level trade union, and the National Trade Union Federation (NTUF) are vital in
advocating for migrant workers. NWC has played a crucial role in migrant worker advocacy,
representation, and organization by establishing the Migrant Service Center (MSC)* and associated
grassroots-level Migrant Worker Associations. NWC offered membership to migrant workers in
the 1990s. The NTUF facilitates the Migrant Workers Front (MWF) and organizes unions such as
the National Union of Seafarers (NUSS) and the National Union of Migrant Workers (NUMW).

Several civil society organizations (CSOs) and networks, such as the Action Network for
Migrant Workers (ACTFORM) and Migrant Forum Lanka (MFL), have been advocating for the
rights and protection of Sri Lankan migrant workers for several decades. The ACTFORM local
grassroots NGOs and community-based organizations (CBOs) that advocate for the rights of
migrant workers and women. It is led by the Women and Media Collective (WMC), a feminist
CSO based in Colombo. Both ACTFORM and MFL activities are affiliated and partly funded by
the MSC. MFL consists of several local NGOs and CBOs that conduct advocacy efforts. At the
same time, MFL perceives itself as a network of Sri Lankan civil society organizations, activists,
lawyers, and researchers working to promote and protect the rights of migrant workers and their
families. These non-union groups have advocated for labor rights under the common theme of
human rights (Gamburd, 2009; Gunawardana, 2014).

*On some occasions, literature also refers to the MSC as the Solidarity Center or ACILS (American Center for
International Labor Solidarity).
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However, Gamburd (2009) argued that the advocacy by civil society organizations and
government institutions has not done enough for the Sri Lankan migrant workers as it can not meet
the scale of organizing needs of Sri Lanka's migrant workers, who number over a million strong
while acknowledging the fact working conditions and the legal structures in middle eastern
countries where most Sri Lankan migrant workers go for work abroad have not been in favor of
the migrant workers for their activism.

Despite the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (ICRMW) being the pioneer document to refer to when
it comes to the government's obligation to extend the right to vote for the migrant workers and Sri
Lanka'a accession of the convention can be viewed as a significant step toward safeguarding the
rights of migrant workers. It was a routine ratification for the Sri Lankan government rather than
a strong political commitment to protect migrant workers (Iredale, at al., 2005; Iredale and Piper,
2003). Additionally, Iredale et al. (2005) identify that a dynamic civil society movement did not
drive Sri Lanka's accession, and the Ministry of Foreign Affairs, rather than the Ministry of Labour,
played a leading role in the process. The convention establishes a structured framework or
overarching platform, facilitating advocacy and lobbying efforts by diverse groups and
establishing universally acknowledged human rights norms (Iredale, et al., 2005).

Although most advocacy efforts by union and non-union groups concentrate on the
protection and welfare of Sri Lankan workers abroad, several advocacy campaigns have also
centered around their right to be recognized as citizens of the country. It is common to observe that
advocacy groups have advocated for voting rights before the national elections, even though the
process needs more concrete and consistent advocacy efforts. Before the General Election in 2000,
the NWC and NGOs made representations to the National Election Commission (NEC) and
requested voting facilities for those working abroad (Iredale et al., 2005). In the early stages of
2004, the MSC, affiliated organizations of ACTFORM, and unions lobbied the government to
establish a mechanism for Sri Lankan citizens working abroad to vote in local elections (Gamburd,
2009). MSC also urged the NEC in January 2010 on the migrant workers voting rights in the 2010
elections (Sunday Times, 2010), while there were notable demands from the opposition groups in
2015 and 2017 demanding a mechanism to enfranchise the migrant workers abroad (Daily News,
2015).

Even though the 1987 Philippines construction mandate overseas voting for migrant
workers, the legislation was not passed until 2003. It took 16 years of advocacy among civil society
and other stakeholders to enfranchise the Overseas Filipino Workers (OFW) (Seung, 2009). Seung
(2009) also identified the Asian economic crisis that happened in the late 90s as a window of
opportunity that OFWs utilized to increase the influence of overseas Filipinos over domestic
politics in the country. The Filipino advocacy groups also used the development of communication
technologies based on the internet in early 2000 to coordinate their advocacy between inside and
outside Filipino groups of The International Coalition for Overseas Filipino Voting Rights
(ICOFVR) that continuously lobbied for the enfranchisement of the overseas Filipino workers
have had the members from all over the world while having strong different ICOFVR chapters
such as Hongkong, Singapore, Arab, Europe, and USA.
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However, in comparing the organizational capability of the advocacy groups in the
Philippines and Sri Lanka, Gamburd (2009) argues that the civil and political environment of host
countries of the Sri Lankan migrant workers play a disadvantaged role than the OFW as ninety
percent of the Sri Lankan migrant workers go to gulf countries while only 30 percent of OFW
work in the gulf. Overseas Filipino Workers (OFWs) outnumber Sri Lankans by a factor of two.
Labor migration has a long history in the Philippines, stretching back to the early twentieth century.
Sri Lankan labor migration, on the other hand, began much later, around the mid-1970s. The
Philippines' extended migration history has resulted in more experienced and organized laborers.
Furthermore, it is acknowledged that the second generation of Sri Lankan migrants appears to view
migration differently from the previous generation, particularly when compared to married Sri
Lankan women who worked in the Middle East (Gamburd, 2009).

Conclusion

Article 4.1 of the Registration of Electors Act no 44, 1980, requires the citizens to be a
resident in one of the electoral districts, stand as the main legislation barrier to enfranchise the
millions of migrant workers who are working abroad while it conflicts with the various
international obligations that Sri Lanka has as it is a state party to the international human rights
mechanisms such as ICCPR, ICMW, CEDAW, and CRPD.

The perception among the Sri Lankans against non-residents as a "disloyal group" and the
"suspicion" against the Tamil diaspora has played determining factors even in a background that
the National Human Rights Commission has made a recommendation to the government of Sri
Lanka enfranchise the migrant workers. The Policies Sri Lanka adopted in the post-colonial era,
including the electoral policies, have neglected to see citizenship as a transnational phenomenon.
Policies have been strongly overshadowed by skepticism, suspension, and feeling of disloyalty
towards the non-residents. Although the country has ratified many of the international instruments
that bind the state to fulfill its obligation to ensure the voting rights of migrant workers, local
political factors have played a determining factor in shaping its policies.

The advocacy efforts on the right to vote and the rights of migrant workers, carried out by
government institutions, trade unions, civil society organizations, and other relevant stakeholders,
have been regrettably lacking in consistency and collaboration. The enfranchisement of Sri Lankan
migrant workers abroad and highlighting their voting rights have received minimal attention and
support from these parties. Moreover, the advocacy groups have not achieved the desired level of
success in advocating for the overall rights of migrant workers in Sri Lanka when compared to
their counterparts in other Asian countries, such as the Philippines.

Furthermore, these stakeholders have demonstrated limited interactions with election expert
groups in the past, thereby failing to actively contribute to shaping future policy alternatives that
could effectively address the concerns of migrant workers. This lack of engagement also has
hindered the alignment of their advocacy efforts with the policy agenda of policymakers.
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The Police Respond to Caste-Based Discrimination against Dalit Women

in Nepal
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Abstract

Dalit women, who constitute 13.2 percent of Nepal's population, face multiple forms of
discrimination based on their caste, gender, and ethnicity, rendering them more vulnerable
to caste-based discrimination. Dalit women are more marginalized as compared to men.
Caste-based discrimination remains a deeply rooted social issue in Nepal, with Dalit
women experiencing multifaceted social marginalized. The intersection of gender, caste,
and ethnicity characterizes discrimination against Dalit women in Nepal. As members of
this group's social strata, Dalits endure system challenges due to patriarchal norms. This
intersectionality creates a unique form of discrimination that severely impacts their access
to justice. Every year, Dalit women face multiple forms of discrimination, directly and
indirectly, because of their caste. Usually, police are not sensitive to caste-based
discrimination cases. Even if the victim wants to register the case, the police register it as
gender-based violence. Police discourage victims from registering and settling a case
outside the judicial process. They often negligence in the investigation and take caste-based
incidents very lightly. The police use Dalit women's intersectionality as women to modify
caste-based discrimination cases into gender-based violence.

Keywords: Intersectionality, Dalit women, Access to justice, Caste-based discrimination, Case
registration denial.

Introduction

Nepali society was formed on a caste system, and this system considered Dalits as
untouchable or impure. History shows how caste-based discrimination was legalized in 1854
Muluki Ain (County Code). It has been a long time since they have been facing caste-based
discrimination. The Dalit community holds 13.6 percent of the total population of Nepal (Central
Bureau of Statistics, 2012). However, non-governmental organizations, Civil Society
Organizations, and researchers claim that their population is around 20 percent (International Dalit
Solidarity Network, 2022). As per the Asian Development Bank "Country Poverty Analysis 2011,
42 percent of the Dalits are under the poverty line (Asian Development Bank, 2013). Dalit
communities are divided into two categories, which are the Hill Dalit and Tarai Dalit. The Literacy

! Student of the Asia Pacific Master of Arts in Human Rights and Democratisation (APMA) Program at the Institute
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rate of Hill Dalits is 67.8 percent, and Madhesi Dalits is 46.3 percent, which is very low compared
to the national literacy rate. Similarly, a significant number of the Dalit community are landless
(36.7 percent of hill Dalits and 41.4 percent of Tarai Dalits are landless) (Amnesty International
Nepal, 2019). Likewise, 12.6 percent of Dalits are stateless because they do not have citizenship
cards (Pokharel & Pradhan, 2020). Similarly, Dalit representation in the civil service is 2 percent,
the Nepal Police 9 percent, the Nepal Army 8 percent, and the Judiciary 1 percent (National Human
Rights Commission of Nepal, 2020).

Dalit women hold 13.2 percent of the total population of Nepal (Central Bureau of
Statistics, 2012). They have been facing multiple forms of discrimination based on gender, caste,
and ethnicity. The literacy rate of Dalit women is 34.8 percent which is low compared to women’s
literacy rate. Likewise, 80 percent of Dalit women are under the poverty line (Central Bureau of
Statistics, 2012)

Nepal ratified the International Convention on Elimination of All Forms of Racial
Discrimination (ICERD), the International Convention on Civil and Political Rights (ICCPR), and
the Convention on Elimination of All Forms of Discrimination against Women (CEDAW). They
are obliged to eliminate all forms of discrimination in Nepal and provide legal protection
regardless of caste, gender, and ethnicity. The Constitution of 2015 prohibited caste-based
discrimination and guaranteed legal protection against it. It has made caste-based discrimination
and untouchability a serious crime. Article 242 protects Dalits against caste-based discrimination
and Article 402 provides rights to the Dalit community. The National Dalit Commission became a
Constitutional body and had a legal Status.* The government of Nepal also formulated the “Caste-
Based Discrimination and Untouchability (Offense and Punishment) Act 20117,

Despite this provision, caste-based discrimination is still predominant in Nepali society.
Every year, the Dalit community encounters violence against them based on their caste (National
Human Rights Commission of Nepal, 2020). In 2021, 68 percent of women and 32 percent of men
encountered caste-based discrimination (SAMATA Foundation, 2021). Dalit women are more
prone to caste-based discrimination than men because of their intersectionality. Much evidence
showcases that extreme cases of caste-based violence are being destroyed and diluted by the police,
media, and society. The victims and families are not supported to seek legal justice. As a result,
Dalit women are not free and equal, as stated in the Constitution of Nepal and the UN human rights
conventions. Their choices in life are confined and limited within the social norms and culture.
For centuries, they have been living with this stigma and exclusion; their voice is not in the
mainstream. The reason behind this is that the government of Nepal cannot execute all the

2 Constitution of Nepal 2015, Article 24. Rights against Untouchability and Discrimination,

https://lawcommission.gov.np/en/?Isvr_document cat=existing-law-constitution .

3 Constitution of Nepal 2015, Rights of Dalit: (1). https://lawcommission.gov.np/en/?Isvr_document cat=existing-
law-constitution .

4 Constitution of Nepal 2015, Article 255, https://lawcommission.gov.np/en/?Isvr _document cat=existing-law-
constitution .
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recommendations given in the Second Cycle. They only executed 44 percent of the
recommendations (Feminist Dalit Organization, 2021). They need to take strong action to eradicate
caste-based discrimination in Nepal. The Second Periodic Review recommendation is repeated in
the third cycle. For instance, there was a strong urgent implementation of the “Caste-based
Discrimination and Untouchability (Offense and Punishment) Act 20117 (Feminist Dalit
Organization, 2021). Most of the recommendations were related to the implementation of laws.

Conceptual framework

Caste- based discrimination against Dalit

l

Dalit
wom
en




Access to Justice provides citizens with the ability to turn to the judicial and administrative
bodies of the State to enforce their rights.> Non-discrimination and impartiality are some of the
key principles of access to the justice system. Every human being has the right to access justice
regardless of age, sex, gender, caste, or religious belief. In Nepal, Dalit women have been
discriminated against while registering their caste-based discrimination case First Information
Report (FIR) by the police. Access to justice should not be based on people’s status. Similarly, the
International Convention on Civil and Political Rights, the Nepali Constitution 2015, “Caste Based
Discrimination and Untouchability (Offense & Punishment) Act 20117, and National Criminal
Procedure 2017 mentioned rights to an effective remedy for the caste-based discrimination act. All
government officials, including the Nepal police, must facilitate the judicial and administrative
process for access to justice. Likewise, Dalit women have been facing multiple forms of
discrimination, and their intersectionality makes them further vulnerable to discrimination, so it is
necessary to look at the intersectional aspect. The intersectionality aspect helps to discover how
Dalit women are deprived of the right to access justice.

Methodology

This study applied qualitative research techniques and analysis of secondary data. Data
collection tools will be semi-structured, desk review, and case study. Other publicly available
research reports from social and development organizations in Nepal and internationally further
complement the qualitative study.

Findings

Many research shows that Dalit women are more prone to caste-based discrimination. In
2022, 68 percent of Dalit women faced caste-based discrimination (SAMATA Foundation, 2022).
The reason behind this discrimination is their intersectionality and social and economic status.
They face many challenges while seeking justice. Nepali society is patriarchal, so women's
challenges start from their homes. Their husband and family members control their every decision.
They usually do not allow women to register a case and insist on solving the matter outside the
judicial process in the name of social harmony disruption (SAMATA Foundation, 2021). The
police often take Dalit women's cases very lightly, even if the family supports them.

In most cases, they support the perpetrators instead of the victims and put pressure on
resolving it outside the judicial process. Even though the police are one of the state organs that are
obliged to protect everyone's human rights regardless of caste and gender, the police are not

% According to Cappelletti et al., (1982): "[T]he rights to effective access to [justice] is increasing as rights of
primordial importance as the possession of rights makes no sense if there are no mechanism for the enforcement.
Access to justice can then be considered the most basic required —the most fundamental human rights- in an egalitarian
legal system that seeks to guarantee and not only proclaim all rights.
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sensitive to caste-based discrimination against Dalits (SAMATA Foundation, 2021). Usually, they
are unwilling to support victims in the case registration process. Dalit women who encounter caste-
based discrimination cannot feel justice (SAMATA Foundation, 2022). In Nepal, generally, such
cases take time to go through the legal process. Case registration is a hassle for Dalit women.
Mostly, the police register complaints only after pressure efforts such as protests and press
releases.

The research findings reveal several significant issues. Firstly, every year, Dalit women
face numerous forms of discrimination, which is directly and indirectly linked to their caste.
Secondly, often, the police's behavior is insensitive and negligible while responding to caste-based
discrimination cases. Victims are usually discouraged from seeking legal remedies as the police
frequently modify gender-based violence, downplaying the caste element. Thirdly, the government
of Nepal is not providing awareness-raising training to the police force, which hinders their ability
to handle caste-based discrimination cases adequately. The police's role is unsatisfactory in
arresting the accused and conducting effective investigations. Overall, the role of law enforcement
agencies is not effective and justice-oriented. The victim of caste-based discrimination has been
unable to get real justice due to the complexity of gathering evidence. The National Dalit
Commission was established as a constitutional body; however, it has been given limited powers,
and because of that, it has a weak constitutional and legal status. The National Women's
Commission has not addressed the specific human rights of Dalit women. Also, the National
Human Rights Commission has not prioritized the issue of various human rights of the Dalit
community, including Dalit women (SAMATA Foundation, 2022). Similarly, there is difficulty in
gathering evidence and low vigilance of the police administration. In that, too, challenges such as
the question of whistleblowers and witnesses, along with pressure in the name of social harmony,
do not work. Due to these reasons, the incident could not be included in the legal and judicial
process.

Similarly, most of the research done by the different organizations focused on caste-based
discrimination against the Dalit community. It showed that women are more vulnerable to violence
against caste-based discrimination, weak law implementation, and a lack of awareness to eradicate
it. Moreover, women have less access to justice because of the police's discriminatory roles.
However, they did not talk about who has more access to justice, men or women, and how and
where access to the justice process is hindered. Intersectionality is the main cause of caste-based
discrimination against Dalit women. Most of the cases diverted into gender-based violence
(SAMATA Foundation, 2021). In 2021, the Dalit Commission helped to register 36 caste-based
discrimination cases, which were denied by the police (National Dalit Commission, 2020).

Conclusion

Despite the constitutional provisions and international obligations, the issue of caste-based
discrimination against Dalit women is a deeply rooted and multifaceted problem that persists in
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Nepal. Due to the intersectionality of their cast, gender, and ethnicity, Dalit women face unique
forms of discrimination, which makes them more vulnerable to various forms of marginalization
and violence. The efforts made by the government are not sufficient. Due to the insensitive and
negligible response of the police and the lack of awareness within law enforcement agencies,
access to justice for Dalit women remains challenging. The research finding highlights the grim
reality that violence and discrimination against Dalit women continue year after year, both directly
and indirectly linked to their caste. While the police play a key state role in upholding the rule of
law, they have shown a lack of sensitivity towards caste-based discrimination cases, often
misclassifying them as gender-based violence and discouraging victims from pursuing justice.

The Dalit women’s access to justice is further hampered due to a lack of effective law
enforcement and justice-oriented approach. Despite being established as a constitutional body, the
National Dalit Commission has not been able to fully address the specific human rights concern
because of its limited power. Additionally, the vigilance of the police administration and the
challenges in gathering evidence contribute to the difficulty of including such cases in the legal
and judicial process.

More comprehensive and inclusive efforts are needed to combat caste-based discrimination
and ensure access to justice for Dalit women. The police official plays a significant role in the
access to justice process, so the government of Nepal, Law enforcement agencies, and relevant
stakeholders should prioritize awareness and training programs to sensitize them.

Moreover, the authorities must effectively implement the existing legal framework, such
as the “Caste-Based “Discrimination and Untouchability (Offense & Punishment) Act 2011 to
hold perpetrators accountable for their actions. There is a need to strengthen and give more power
to the National Dalit Commission to address specific human rights concerns of the Dalit
community, including women. Furthermore, through the targeted program, there is a need to focus
on promoting inclusivity in society, challenging patriarchal norms that perpetuate discrimination
against Dalit women, and empowering Dalit women.

In conclusion, Nepal requires concerted efforts to address caste-based discrimination
against Dalit women. Nepal can work towards eradicating caste-based discrimination and ensuring
a more just and equitable society for all its citizens by prioritizing access to justice and creating an
environment that values inclusivity and equality. Dalit women are no longer subjected to
discrimination and violence based on caste if the State takes collaborative and sustained action.
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Understanding Child Sexual Exploitation through Under-aged

Contractual Marriage in Bogor, Indonesia
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Abstract

Indonesia gained notoriety for Ahalal sex tourism in the late 1980s through a contractual
marriage practice. The phenomenon of contractual marriage practices between local
women and Middle Eastern tourists, which takes place in Puncak Cisarua, Bogor,
Indonesia, is the most infamous covert sex tourism purportedly legitimate. The contractual
marriage is carried out per Islamic marriage law, for the marriage is claimed to be legitimate
according to the Indonesian Marriage Law despite violating the Islamic marriage law itself.
Since it has been going on for a long time, the involvement of underage brides is inevitable.
This paper focuses on the contractual marriage between Middle Eastern tourists and local
adolescent girls in Indonesia. A qualitative method is adopted to analyse various documents
on contractual marriages in Puncak Cisarua to identify the determinant factors and process
of a contractual marriage. By examining the process and its causative factors, this paper
aims to analyse child sexual exploitation under contractual marriage. This paper identifies
that a contractual marriage is carried out for sexual pleasure without committing adultery
(zina), which, in other words, is halal sex. While sexual pleasure is the main objective for
Middle-Eastern tourists, economic fulfilment becomes the primary rationale for local
adolescent girls to be involved in contractual marriage. This paper believes that contractual
marriage practice involving underage brides is considered Child Sexual Exploitation
(CSE).

Keywords: contractual marriage, halal sex, underage bride, child sexual exploitation, Indonesian
marriage law

Introduction

There is a mountainous area in the west of the capital of Indonesia, Jakarta, which has

beautiful natural scenery with cool air that is notorious for its salal sex tourism. The area is Puncak

! The author is a graduate student of the Asia-Pacific Masters of Arts in Human Rights and Democratisation (APMA)
program at the Institute of Human Rights and Peace Studies, Mahidol University, Thailand. She obtained her BA in
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in reclaiming public spaces in Indonesia. Her research interests include children’s rights, gender studies, human rights,
social movements, and politics and democracy in Southeast Asia. She can be reached at ika.riswandari@gmail.com.
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Cisarua, located in Bogor Regency, West Java. It is approximately a one to two-hour drive from
Jakarta. Since the late 1980s, Puncak Cisarua has attracted foreign tourists, specifically from
Middle Eastern countries. Because they can enter into contractual marriages with local women
quickly while on holiday in the area, Puncak Cisarua in Bogor gained notoriety for its contractual
marriage tourism, addressed as halal sex tourism.

Contractual marriage practices in Puncak Cisarua are carried out for sexual pleasure
without committing zina?, known as halal (allowed) sex. Some research examined the concept of
contractual marriages similar to mut'ah.®> marriages carried out by the Shia (Shafra, 2010;
Aidatussholihah, 2012; Maripah, 2016; Daud, 2018; Wahab et al., 2018; Abdullah and
Tridewiyanthi, 2019). Mut'ah marriage remains a debate among Muslim scholars, albeit it has been
banned and declared nasakh or eliminated from the law by most Muslim scholars. This paper will
not discuss the debate on mut'ah marriage. However, it needs to be included here that the concept
of contractual marriage that occurred in Bogor is influenced by the mut'ah marriage, which is
widely adopted by the Shia Muslims, mostly from the Middle Eastern regions.

In principle, contractual marriage abuses the lawful marriage definition recognised in the
Islamic law on marriage. It also violates the interpretation of legal marriage according to the
Indonesian Marriage Law, Article 1 Number 1 of 1974. The law on marriage in force in Indonesia
does not recognise contractual marriage. Therefore, manipulation of the interpretation of legal
marriage in the Islamic Law and Marriage Law Number 1 of 1974 has taken place and is
undertaken by the perpetrators of contractual marriages. Contractual marriage is carried out
covertly and undocumented. Hence, the marriage is also unregistered to the Office of Religious
Affairs, where marriage is supposed to be registered.

The practice of contractual marriages has been going on for a long time to the extent that
underage brides are in demand. The practice of contractual marriages, which initially involved
adult women, grew to involve adolescent girls to fulfil the requests of Middle Eastern tourists. This
paper focuses on understanding child sexual exploitation under underage contractual marriage by
examining the process and causative factors of contractual marriage. It explores the contractual
marriage practices between Middle Eastern tourists and local adolescent girls in Bogor. While the
contractual marriage practice generally victimises women, the contractual marriage involving an
underage bride makes adolescent girls more vulnerable to becoming victims of sexual abuse and
exploitation.

Methodology
This paper aims to understand child sexual exploitation through contractual marriage
involving underage brides. The study of child sexual exploitation through underage contractual

2 Zina or adultery is an Islamic legal term referring to sexual intercourse by an unlawful couple. In Islam, zina is haram
and is considered a violation of Islamic law, mentioned explicitly in the Quran.

3 Mut’ah marriage is a temporary marriage arranged with a contract between the bride and groom. In the history of
Islam, mut’ah marriage used to be permitted during times of war to prevent soldiers from committing zina. Although
many Islam scholars have declared that mut’ah marriage is haram, in modern society, mut 'ah marriage is still allowed
according to Shia Islam jurisprudence.
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marriage in Bogor is qualitative research. Library research is used as a research method to
accommodate the challenging aspect of field research on this issue. The research uses documentary
analysis as the data collection method. Data collected are derived from investigative news articles
and videos. Secondary data for triangulation are collected from research articles, journals, reports
and other related documents. Using the qualitative analysis method, this study on contractual
marriage's process and causative factors examines how child sexual exploitation occurs. The
analysis shows that under-aged contractual marriage is a form of Child Sexual Exploitation (CSE).

The Phenomenon of Contractual Marriage in Puncak Cisarua, Bogor

Puncak Cisarua is one of the first locations visited by Arab tourists. Arab tourists is the
term used by the locals referring to a foreigner who comes from Saudi Arabia and Middle Eastern
countries because of their similar physical characteristics, making most Indonesian people
recognise them as Arabian. The reason Middle Eastern tourists visit Puncak Cisarua is that they
yearn to spend a vacation in a chill and green mountainous location, which presents a different
atmosphere to their countries where nearly all deserts have hot and dry weather throughout the
year (Swarsi, 1995; Ummanabh, et al., 2015). Tourism is warmly welcomed by the government and
local people because it provides an opportunity to stimulate the economy in the locations visited.
Over time, regardless of what the natural beauty of Puncak Cisarua can offer, Arab tourists begin
to look for other more exciting beauties.

A contractual marriage is performed to attain a temporary marital status within a certain
period and with agreed benefits. Syakit (2002) defines a contractual marriage as matrimony with
the agreed dowry written in a contract until a predetermined time limit, under the agreement of
both parties. Aidatussholihah (2012) mentions that if the agreed period between the two parties
has expired, they will part by themselves. Arab Muslim tourists must be in a lawful marriage
relationship before having sexual intercourse. Hence, temporary marriage is used by Arab tourists
to attain a lawful marriage relationship to fulfil sexual desires while on vacation. Since then, halal
sex tourism in Indonesia become notorious within foreign communities, especially in Middle
Eastern countries.

The emergence of contractual marriage practices in Puncak Cisarua had a long story that
started in the 1980s when several Arab families spent a holiday at a villa in Puncak Cisarua
(Ummanah et al., 2015). The power of word of mouth among the Arabians resulted in more Arab
tourists visiting the area. The Arab tourists who visit for a vacation there with their families
subsequently come without their families and begin to look for another pleasure (Ummanah et al.,
2015). Along with the increasing number of Arab tourists visiting Indonesia, the term contractual
marriage between Arab men and local women began to spark in 1987 (Maripah, 2016). Around
the year 1991, after the arrival of Arab tourists, Puncak Cisarua transformed nearly all settlements
into admirable tourist destinations (Sumandoyo, 2017). The inbound tourism resulted in a thriving
tourism business in the area. Hotels and villas were built, travel agents established, and many
people in the area started to make a living out of the tourism businesses.

The increasing number of Middle Eastern tourists visiting Puncak Cisarua for contractual
marriage carved a reputation for the area. Puncak Cisarua became popular, where contractual
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marriages between Arab men and local women often occur (Sumandoyo, 2017). In an article about
wedding scams in the Indonesia Expat (an online news channel for expatriates) providing
information about living in Indonesia, writer Kenneth Young (2014) writes that Arab sex tourists
have been visiting Indonesia for decades for 'contract weddings' in the Puncak area—also known
as Puncak Cisarua, in Bogor. Some people in Puncak Cisarua call a ‘passport marriage’ to refer to
contractual marriage (Aidatussholihah, 2012). Also, as most contractual marriages are performed
during the visit of tourists in Indonesia, which is limited to the validity of the tourist visa, local
people refer to it as a ‘visa marriage’ (Arivia and Gina, 2015; Wahab et al., 2018). Since it is always
connected with the visits of foreign tourists, in particular Middle Eastern tourists, tourist visits
usually peak from July to September or during the summer holidays in Middle Eastern countries.

Over time, contractual marriages went through various dynamics. Despite the practices that
have taken place for decades, data recording the number of contractual marriages is unavailable.
This information dearth happens because contractual marriages are performed without registration.
The marriages are never documented by either the Civil Registry Office or the Office of Religious
Affairs. After the 2000s, contractual marriage attracted far-reaching public attention and raised
vast criticism. Concerns about covert prostitution were among the main issues, forcing the public
to demand that the authorities ban contractual marriage practices. Contractual marriage drew many
protests from the far-reaching society, forcefully making it carried out in secret (Maripah, 2016).
The protests make contractual marriage even more covert.

Actors involved in contractual marriages are mostly male foreigners from Middle Eastern
countries who are on vacation or work visit for a short period in Indonesia (Suhud and Sya’bani,
2014; Suhud and Wilson, 2016), and local women and girls who are usually forced by their families
for economic reasons (Maripah, 2016). The determinant factor that causes Middle Eastern tourists
to contract temporary marriage is sexual pleasure without committing Zina, whereas for the local
women is economic reasons (Shafra, 2010; Haryono, 2011; Aidatussholihah, 2012; Suhud and
Sya’bani, 2014; Arivia and Gina, 2015; Maripah, 2016; Rubyasih, 2016; Wahab et al., 2018). Most
women who are involved come from low-income families and are low-educated. In its early
emergence, contractual marriage was carried out by Arab tourists with local young women of
impoverished families for economic motives. Over time, brides involved in contractual marriages
are sex workers who specifically target Arab tourists (Ummanah et al., 2015; Maripah, 2016).
Young women who used to contract temporary marriages with Arab tourists became widows when
the contracts expired. Few women can recover from temporary marriage and live a better life, but
some contract more contractual marriages again to different spouses to sustain their economy. In
another story, many ended up becoming sex workers in Puncak Cisarua. The brides who are
involved in contractual marriages which are sex workers usually come from Sukabumi, Cianjur,
Subang, and Bandung—these areas around Puncak Cisarua (Ummanah et al., 2015; Maripah,
2016; Rubyasih, 2016; Wahab et al., 2018).
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Contractual Marriage (Violations of the Indonesia Jurisprudence and the Islamic Law on
Marriage)

In Indonesia, marriage is regulated under Law No.1 of 1974 on marriage (the Marriage
Law). The Marriage Law establishes the principles of marriage, ranging from the requirements
and procedures of marriage to the legitimacy of the marriage. Two fundamental concepts of
marriage are set under Law No.1 of 1974. To begin with, it is the concept of marriage itself, as
indicated in Article 1, and the postulation of legitimate marriage, as conveyed in Article 2(1). The
Indonesian Marriage Law, however, does not recognise a contractual marriage.

Article 1 of Law No.1 of 1974 indicates that "marriage is a sacred physical-emotional bond
between a man and a woman as a husband and wife with a sole intent to form a jubilant and
perpetual family built upon the Supreme Godhead". It implies that the marriage shall be carried
out according to the bride and groom's religious beliefs. Interpreting it with the Islamic religious
traditions regarding marriage, the marriage indicated under Article 1 of Law No.1 of 1974 includes
a marriage conceiving the element of akad, constituting a permanent marriage relationship (nikah
daim). The term 'contractual marriage' is neither recognised nor regulated in the Indonesian
Marriage Law. The term "perpetual" within the marriage mentioned above in Article 1 of Law No.
1 of 1974 contradicts the intent of a definite period within the contractual marriage.

Article 2 of the Marriage Law states, "(1) Marriage is legitimate if it performed according
to the laws of the respective religious beliefs of the parties concerned" and "(2) Each marriage
must be registered according to the applicable laws." The provisions signify that marriage is
avowed legal, providing it is carried out by the religious law principles and registered in the
Religious Affairs Office (Kantor Urusan Agama) for Muslim couples and the Civil Registry Office
for non-Moslem couples following applicable laws. Article 2 implies that the reference to the
legitimacy of marriage according to Indonesian law is the religious law of the persons in
matrimony. It affirms that—for Muslims—the postulation to validate the marriage they carry out
in light of the national legal standards is Islamic law. Furthermore, it is also conformable with
Article 4 of the Compilation of Islamic Laws (KHI), which states that "a marriage is legitimate if
such marriage carried out according to the Islamic Law in light of Article 2(1) of Law No.l of
1974 concerning marriage."

Despite the differences in opinion about the legitimacy of nikah mut’ah among Islamic
scholars, Islamic law espoused by the Indonesian Muslim community considered nikah mut’ah
invalid according to Islam. There is no discussion on the subject of marriage types that are
prohibited in the Marriage Law and KHI. However, Islamic law provides more detailed rules and
regulations concerning types of forbidden marriages, namely nikah mut’ah, nikah syigar, nikah
muhallil, and marriage to a woman who just gets divorced (iddah) (Uwaidah, 2008). It affirms that
contractual marriage, which constitutes nikah mut’ah, is not legitimate according to Islamic law.

Considering the legitimacy of a contractual marriage in the Islamic law in Indonesia, the
Indonesian Marriage Law has neither recognised nor regulated a contractual marriage. However,
it also poses no legal consequences upon contractual marriage practices, creating a loophole. The
loophole is what is used by some parties to take advantage of the contractual marriage's legal
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status. Marriage in a contractual marriage is performed similarly to marriage in Islamic traditions
despite lacking legitimacy according to Islamic law. The different opinion among Islamic scholars
upon this practice makes them take advantage of the loophole to pronounce legitimacy upon a
marriage predetermined by a contract that poses the nature of trade.

The belief that the akad validates the matrimony by Islamic law because the marriage
performed under Islamic law principles assumes that the union is legal. Thus, the bride and groom
are pronounced husband and wife, and the sexual relations are halal. However, in essence, the
marriage cannot be considered legal according to Islamic marriage law because it does not meet
the legal requirements of marriage under Islamic customs. In addition, matrimony is not considered
halal because of the underlying motivation, which is to justify sexual pleasure without a pure
intention to build a family to respect the woman they married. Hence, it is similar to covert
prostitution.

Contractual Marriage, Exploitation of Underage Brides

Contractual marriages in Puncak Cisarua are performed according to the Islamic religion
because they are Muslim. By doing so, the marriage is recognised as lawful religiously. Hence,
promiscuity is arguably avoided because sexual relations are allowed after marriage. Middle
Eastern tourists opt for a contractual marriage to satisfy their sexual pleasure without being sinful
because of Zina. Whilst the men are quenching their sexual desires, the women agree to be
involved in a contractual marriage for economic motives (Aidatussholihah, 2012; Suhud and
Sya’bani, 2014; Arivia and Gina, 2015; Ummanabh et al., 2015; Maripah, 2016; Rubyasih, 2016;
Wahab et al., 2018; Daud, 2018).

The process includes bargaining for dowry and the period of marriage, making the contract
an agreement, and getting matrimony in front of witnesses (Shafra, 2010; Haryono, 2011;
Aidatussholihah, 2012; Arivia and Gina, 2015; Ummanah et al., 2015; Maripah, 2016; Rubyasih,
2016; Wahab et al., 2018). The discussion regarding the dowry arrangements will initiate the
dialogue for an agreement. Contractual marriage will proceed after all terms and conditions are
agreed upon by both parties. The groom and the bride meet in an agreed place for the wedding
ceremony. In the early days of its practice back in the 1990s, if the Arab tourist approved the
agreement and provided a commitment to marry the bride, he would visit the woman's residence
to confirm with her family for the marriage to take place (Wahab et al., 2018). Over time, Arab
tourists often do not meet the brides' parents because, arguably, they have been represented by the
family acquittance. In fact, in the present time, the wedding ceremony is not attended by any of
the bride’s parents or family according to the traditional Islamic marriage ceremony.

Although the practices are widespread in Puncak Cisarua, it does not mean that prospective
brides are easy to find on the street. Arab tourists need to find a contractual marriage agent before
the marriage finally takes place. The agent is a middleman known as biong. Biong is the person
who regulates the occurrence of contractual marriages, starting from looking for a woman to be
married to an Arab tourist, preparing all the requirements for marriage, to providing a villa to rent
for the contractual marriage couple (Wahab et al., 2018; Abdullah and Tridewiyanthi, 2019). The
price for contractual marriage ranges from tens of millions to hundreds of millions of rupiah
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(Nuraeny and Kuswandi, 2019). The price includes the dowry for the bride. Nevertheless, the
dowries given to the brides are often received not only by the brides and their families. There is a
share for the intermediaries and biong in the dowry. Biong often works as a tour guide, rent-car
and taxi driver. Intermediaries are usually people within the community who can find a woman or
girl to be contractual marriage brides.

In the rampant practice of contractual marriage in Puncak Cisarua, brides come from an
impoverished and low-educated community. The woman who becomes the prospective bride
sometimes agrees to contractual marriage because of third-party factors, such as parents (Haryono,
2011; Aidatussholihah, 2012; Arivia and Gina, 2015; Rubyasih, 2016). She hopes to improve her
family’s economy by marrying an Arab tourist. In its early practices, Arab tourists looked for
mature brides to set a contract marriage. Adult women tend to have more compassion concerning
serving a husband. The marriage life they attend is similar to any common marriage despite being
a temporary marriage. The wife serves the husband, and the husband provides for the wife. Over
time, Arab tourists began to request younger brides. Younger brides mean less demanding wives
for Arab husbands. Younger brides are adolescent girls aged from 14 to 18 years old. Factors
causing these underage brides to agree to contract temporary marriage with Arab tourists are
similar to those of adult brides, an economic improvement for their families and themselves. These
young brides believe that what they do is dutiful to their parents.

Under a similar concept of thoughts, adolescent girls who agreed to contractual marriage
due to coercion are also frequent (Rubyasih, 2016; Arivia and Gina, 2015). The perpetrators are
usually the intermediaries or biong, but often parents. The intermediaries are often relatives of the
girls’ families, neighbours, or influential community members. Intermediaries manipulate girls’
parents to persuade the girls to marry Arab tourists with the lure that the girls would be able to join
their future Arab husbands in their foreign country after they married and that their economic and
living conditions would be much better off once becoming a wife of the Arab tourist. More often
than not, intermediaries lured the prospective brides with a work offer as migrant workers (Daud,
2018), but in reality, women were brought to Puncak Cisarua to be married off by contract with
the Arab tourists.

Conclusion

In general, contractual marriage puts women under the domination of men, in this case, the
Middle Eastern tourist who sees a woman as a sexual object. By paying a certain amount of money
or property as a dowry to the bride, the Arab tourist assumes possession of the bride for a certain
period. Temporary marriage has co-opted women’s subjectivity and sexuality (Arivia and Gina,
2015) by depriving women of their right to marry. Women have no right to determine their
marriage or pose an equal position upon a decision to marry. As a price is to be paid, contractual
marriage becomes a material transactional activity. On the one hand, to quench the sexual desires
of Middle Eastern tourists, and on the other hand, for the women's economic survival. Contractual
marriage reflects the nature of prostitution and puts it under the culture of patriarchy that defines
women’s sexuality as the domination of men to serve men’s needs for sex (Wahab et al., 2018).
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Anunder-aged contractual marriage or a child mut ‘ah marriage is a child marriage. It harms
a girl married for sex or work, even for a short time. Most underage contractual marriages are
influenced by the economic hardship of the brides' parents. It is often arranged by parents for
material compensation. Brides and their parents often being coerced by biong or intermediaries.
Getting lured by the imagination of being wealthy after contracting temporary marriages with Arab
tourists, these adolescent girls quit school and gave up their education to become temporary wives.
The impact of being burdened with adult social and economic responsibilities from a young age
and entering a social institution that restricts freedom and opportunities harms the girls' physical
health and cognitive, psychological, and emotional development (ECPAT, 2015a).

Contractual marriage constitutes a kind of rent as its purpose is for a man’s sexual pleasure,
and the woman is compensated with a certain amount of money or property (Nuraeny and
Kuswandi, 2019). Underaged contractual marriage puts adolescent girls in an imbalance of power
relations with Arab tourists. The imbalance of power relation can lead the underage bride to
become prone to sexual abuse and exploitation. The sexual violence suffered in early marriage is
the most severe violation experienced by victims (ECPAT, 2015b). Not only do underage brides
become victims of Child Sexual Exploitation (CSE), but the practice of contractual marriage
involving adolescent girls plunges them into the illicit practice of child prostitution, resulting in
many short-term and long-term harms.
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Abstract

This study seeks to examine the rights and best interests of victims of statutory rape when
testifying in adversarial criminal trials in Sri Lanka. Against this backdrop, the objectives
of this study are to examine the domestic legal framework in Sri Lanka that guarantees the
best interests of child victims of statutory rape participating in the criminal trial (court
process) and identify the gaps in the existing legal law in Sri Lanka. For this purpose, this
study examines the following questions: (1) How does the domestic legal framework in Sri
Lanka provide for the best interests of victims of statutory rape participating in the court
process, (2) What are the gaps in the existing law that impede the best interests of these
child victims when participating in the court process? For this purpose, this research was
conducted as a qualitative study. The author employed two approaches to collect data. First,
it was necessary to examine the legal instruments that guarantee the child victim's right to
participate and the child's best interests. For this purpose, the author analysed the relevant
United Nations Conventions, General Comments to Conventions, UN Guidelines, Sri
Lankan laws, NGO reports, case laws and previous literature on the subject. Secondly, to
collect information on the laws and the gaps in the existing laws, the author conducted
semi-structured, in-depth interviews with eight key criminal justice stakeholders.

Keywords: Child Victims, Statutory Rape, Trial, Right to Participate, Best Interests, Sri Lanka

Introduction

Sexual violence against children in Sri Lanka has increased drastically during the past
few years. As observed in recent studies, the ratio between the number of crimes and crimes against
children has reduced from 9:1 to 3:1 during 2011-2015 (Niriella, 2018). Most importantly, police
crime statistics reveal that statutory rape constitutes 80 per cent of overall crimes perpetrated
against children during the period from 2015-2017?Moreover, the reported rate of statutory rape
offences from 2016 to 2019 is more than six times the rate of adult rape cases. According to police

! Student of the Asia Pacific Masters of Arts in Human Rights and Democratization (APMA) Program at the
Institute of Human Rights and Peace, Mahidol University, Thailand. Contact: gunasekera.chathurika@gmail.com.
2 This observation was made based on the Grave Crime Abstract data for 2015, 2016, and 2017 respectively.
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statistics from 2016 to 2019, 1,179 adult rape cases have been reported, whereas the number of
statutory rape cases has amounted to 7,058 for the same period (Sri Lanka Police, 2019). The
situation had gone haywire during the COVID-19 pandemic and in its aftermath when Sri Lanka
faced the country's worst economic crisis. Like in many other countries, even in Sri Lanka criminal
justice system is the primary institution designed to respond to the offence of child rape?® (statutory
rape). The criminal justice system in Sri Lanka is adversarial in character. In adversarial legal
systems, arguably, the most interactive relationship between the victim and the criminal justice
decision-making takes place when obtaining evidence from the victim at the criminal trial.*(court
process). This process entails three stages: evidence-in-chief, cross-examination, and re-
examination. Given their tender age and the trauma they underwent, these child victims of rape
need special care and protection during the trial. However, the criminal justice system in Sri Lanka,
which is adversarial, is, unarguably, offender-oriented and not victim-oriented. Hence, the victims
are often treated as mere 'evidentiary cannon foggers', leading to secondary victimisation within
the system (Doak, 2005; Edwards, 2004). Child victims are no exception.

Against this backdrop, this study aims to examine the domestic legal framework in Sri Lanka
that guarantees the best interests of child victims of statutory rape participating in the criminal trial
(court process) and identify the gaps in the existing legal law in Sri Lanka. For this purpose, this
study examines the following questions,

1. How does the domestic legal framework in Sri Lanka provide for the best interests of
victims of statutory rape participating in the court process (criminal trial)?

2. What are the gaps in the existing law that impede the best interests of these child victims
when participating in the court process?

For this purpose, this study was conducted as qualitative research using both primary
and secondary data. Primary data was collected using semi-structured, in-depth interviews with
eight criminal justice stakeholders.

Concepts

In Sri Lanka, the Constitution of 1978 is the country's Supreme law. The Roam Dutch Law
is deemed the country's common law (Cooray, 1974). However, the English common law system
influences the Sri Lankan legal system. Hence, the Sri Lankan criminal justice system is inherently
adversarial, and the onus is on the prosecution to establish the guilt of the accused beyond
reasonable doubt (Niriella, 2017). Statutory rape is a crime in Sri Lanka; the same standards apply
in respect of statutory rape trials in Sri Lanka.

The adversarial criminal trial is structured as a battle between the prosecution and the
defence counsel and, hence, extremely hostile and combative. Whilst the prosecution seeks to
establish the guilt of the accused and pursue a conviction of the accused, the defence counsel fights

3 In this paper, the term child rape will be used interchangeably with statutory rape.
4 The term trial will be used interchangeably with the court process throughout this study.

198



for an acquittal of the accused. Hence, the child victim of statutory rape is, unfortunately, trapped
in the middle and, thereby, gets re-victimised by the ‘system-induced trauma’.

"Unlike the adult victims of other crimes, the victims of statutory rape are
inherently vulnerable and fragile. The vulnerability increases with weak protection
systems. The weak protection systems result in the 'system-induced trauma,' which

ironically subjects the child victim to secondary victimisation".®

Whilst expressing the same sentiments, Ms Sajeewani Abeykoon, Director (Law
Enforcement) of the National Child Protection Authority (NCPA), elaborates that the Sri Lankan
legal system accords more protection and safeguards to the accused. In contrast, there is a sheer
lack of safeguards for child victims. When coupled with the dynamics in the adversarial criminal
justice system, this imbalance and inequality in legal safeguards inevitably result in the re-
victimisation of child victims within the justice system.

The United Nations Convention on Rights of the Child (CRC) in Article 12 guarantees
the child's right to participate in judicial proceedings. Further, in terms of Article 3 of the
Convention, the child's best interests should be a primary consideration in all actions concerning
the child, including courts of law. It could thus be argued that the best interest standard is at the
heart of the child victim's right to participate, and effective participation in judicial proceedings
necessarily requires safeguarding the child victim's best interests within the justice system.

Sri Lanka ratified and became a state party to the Child Rights Convention on 12 July
1991. In terms of Article 4 of the Convention, the state parties are required to take "all appropriate
legislative, administrative and other measures" to give effect to the rights and standards enshrined
in the CRC within their domestic jurisdictions. Hence, under the Convention, Sri Lanka is legally
bound to enact laws and ensure their effective implementation to safeguard the best interests of
child victims of statutory rape when participating in judicial proceedings.

Constitution of Sri Lanka

The Constitution of the Democratic Socialist Republic of Sri Lanka, 1978, is the country's
supreme law. Chapter III of the Constitution enunciates the fundamental rights of the citizens and
persons. Even though the rights of the persons who conflict with the law are recognised and
guaranteed as fundamental rights by the Constitution, neither the Constitution nor the Fundamental
Rights Chapter guarantees the rights of the victims, let alone the rights of child victims of statutory
rape. Sharing her views on the question of non-recognition of victims' rights in the Constitution,
Professor Camena Gunaratne opines that so long as the rights of the victims and the process to be
followed therein is very clearly set out in other legislations, then that should be adequate to
safeguard the rights of victims even in the absence of Constitutional guarantees. She states that

DL3, a lawyer practising in (criminal) High Courts in Sri Lanka (in person, 8 April 2023).
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what is more important is guaranteeing the rights and process in some sort of legislation and
ensuring the effective implementation of the law.®

However, Article 12 (1) of the Constitution provides the following.

"All persons are equal before the law and are entitled to the equal protection of the
law."

Article 12(4) states as follows:

“Nothing in this Article shall prevent special provision being made, by law,
subordinate legislation or executive action, for the advancement of women,
children and disabled persons.”

The Constitution has empowered the government to enact and implement laws to advance
children properly. Further, Chapter VI of the Constitution articulates the Directive Principles of
State Policy and Fundamental Duties. In terms of Article 27, the government of Sri Lanka is
obliged to be guided by the Directive Principles of State Policy when enacting laws. Article 27
(13) provides that the state is obliged to promote the interests of children and youth to ensure their
full development, including physical, mental and social development:

"The State shall promote with special care the interests of children and youth, to
ensure their full development, physical, mental, moral, religious and social, and to
protect them from exploitation and discrimination".

Unfortunately, the effect of the Directive Principles has been curtailed by Article 29, which
provides that they "do not confer or impose legal rights or obligations and are not enforceable in
any court or tribunal." However, the judiciary in Sri Lanka has adopted a significantly progressive
approach in developing the jurisprudence on Directive Principles of the State Policy and held that
they are constitutionally binding on the state and the state organs are obliged to seek guidance and
direction of the directive principles in enacting laws and implementing them.

The Charter on the Rights of the Child

Sri Lanka is a dualist country. Dualism treats the international and municipal legal
systems as two distinct domains. Hence, international law does not automatically become part and

8 Senior Professor, Department of Legal Studies, Open University of Sri Lanka (on Zoom, 2 June 2023).
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parcel of a state party's domestic legal system upon mere ratifying the international covenants or
treaties. An enabling/incorporating domestic legislation must necessarily be enacted to translate
and give effect to the said international laws in the domestic sphere of a dualist state (Shaw, 2008).
Similarly, it was upheld by their Lordships in the Supreme Court in Nallaratnam Singarasa v
Attorney General (2013) 1 SLR 245 that rights enshrined in the international treaties ratified by
the executive and to which Sri Lanka is a party can be given effect at the domestic legal system
only if they are incorporated into the national laws by a subsequent implementation/enabling
legislation.

Upon ratifying the CRC, Sri Lanka adopted the Charter on the Rights of the Child.
Interestingly, Article 12 of the Charter safeguards the child’s right to be heard in judicial
proceedings in compliance with the procedure established by law. Secondly, Article 3 articulates
that the child's best interests "shall be the primary concern in any matter, action or proceeding
concerning a child, whether undertaken by any social welfare institution, court of law,
administrative authority or legislative body". Unfortunately, the Charter has no legally binding
force and is only intended as a policy document (UN Committee on the Rights of the Child, 2010).

Penal Code of Sri Lanka

As subsequently amended, the Penal Code of Sri Lanka lays down the substantive
criminal law in Sri Lanka. Accordingly, the acts and omissions criminalised in Sri Lanka and the
punishments to be imposed on such criminalised acts and omissions are spelt out in the Penal
Code. Section 363(e) of the Penal Code, as amended by the (Amendment) Act, No 22 of 1995,
criminalises sexual intercourse with a woman below the age of 16, with or without consent, as
statutory rape.

"363. A man is said to commit " rape " who enactment has sexual intercourse with
a woman under the circumstances falling under any of the following descriptions:-

(e) with or without her consent when she is under sixteen years of age, unless the
woman is his wife who is over twelve years of age and is not judicially separated
from the man.”

In Section 364 (3), a person convicted of statutory rape is liable to be punished with
rigorous imprisonment for a term not less than fifteen years, not exceeding twenty years, and with
a fine. However, the definition of statutory rape in the Penal Code is extremely restrictive and
gendered. The rape of the male child below the age of 16 years is not captured within the ambit of
the definition of statutory rape and, hence, not recognised as victims of rape. Commenting on this
legal provision DL 2, an Attorney-at-Law practicing in (criminal) High Courts, elaborates as
follows:
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Statutory rape laws are premised on the proposition that children below a particular
age do not have the capacity to legally consent to sexual intercourse. There are
many reasons for that. Children lack the maturity to understand the consequences
of sexual intercourse; they are not physically prepared for that, and their consent
could easily be manipulated and obtained, and they may not even resist. In Sri
Lanka it is 16. However, the issue is that our law does not perceive male children
under 16 as victims of statutory rape. According to the Penal Code, statutory rape
could be perpetrated by a man only against a female child below the age of 16 years.
This definition is very gendered and narrow. Of course, where a male child has been
raped, the perpetrator could be charged under "unnatural offences". However, that
does not accord the same treatment to the victim as in the offence of statutory rape.’

Evidence Ordinance, No. 14 of 1895

In the previous section of this Chapter, the author observed that once the trial
commences, the prosecution has to state its case and lead evidence to establish its case beyond
reasonable doubt. The victim of rape is generally called to testify as the primary witness in
statutory rape trials. In Sri Lanka, the Evidence Ordinance sets out and regulates the law and
procedure concerning evidence. As stipulated in sections 137 and 138, a trial consists of 3 stages:
examination-in-chief, cross-examination and re-examination. Accordingly, a witness called to give
evidence in a trial is first examined in chief by the party who calls such a witness. After that, such
witness is cross-examined by the adverse party, and finally, such witness is re-examined by the
party who called such witness. Hence, a child victim who participates in a statutory rape trial has
to encounter all these three stages.

It is important to observe that the Sri Lankan law does not exclude child victims and
witnesses from participating and testifying in court. Section 118 of the Evidence Ordinance
provides as follows:

"All persons shall be competent to testify unless the Court considers that they are
prevented from understanding the questions put to them, or from giving rational
answers to those questions, by tender years, extreme old age, disease, whether of
body or mind or any other cause of the same kind."

Accordingly, any person, including children, is deemed competent to testify in court unless
their capacity and capability to understand and answer the questions is affected, among others, by
tender years. Even if there is a small amount of a subtle restriction on the children to participate in
the court process, it can be argued that such a restriction has been imposed for the betterment of

" Interview with DL 2, an Attorney-at-Law practising in (criminal) High Courts in Sri Lanka (in person, 29 April
2023).
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children because there is more probability for child witnesses to be tormented in a trial if they
cannot even understand the questions put to him.

Although a child is generally deemed a competent witness, it is saddening to observe that
the Evidence Ordinance of Sri Lanka does not provide special protection measures specific to child
victims or victims of rape who testify in court. On the contrary, the Evidence Ordinance empowers
the defence counsel to slander and injure the witness's character, which could, undoubtedly, be
detrimental to the child victims of statutory rape. In terms of Section 146(c), the questions that
injure the character of a witness are lawful in a cross-examination:

Assistance to and Protection of Victims of Crime and Witnesses Act, No. 4 of 2015

The Assistance to and Protection of Victims of Crime and Witnesses Act (hereinafter
referred to as the Victim and Witness Protection Act) was enacted in 2015 to give effect to the
international standards and best practices concerning the victims and witnesses of crimes and
thereby to ensure the protection and promotion of the rights and interests of the victims and
witnesses of crimes. Section 3 of the Act enunciates the rights of the victims. Accordingly, the
victim's right to be treated with equality and dignity, respect for privacy, rights for reparation and
redress, right to receive medical attention for mental or physical harm suffered as a victim of
crime, rights to be protected from any prospective threats and intimidation, rights to be informed,
rights to participate at all stages of the criminal justice system, and rights to representation are
recognised guaranteed by this Act. Most importantly, in terms of Section 3(2), the Act provides for
the child victim's right to be "treated in a manner which ensures the best interests of such child".

Further, Section 4(2) provides that a victim is entitled to receive medical treatments from
the state to recover from the harm suffered as a crime victim. In terms of Sections 4 (1) and (3),
victims are entitled to receive financial assistance from the National Authority for Victim and
Witness Protection (hereinafter referred to as the NAVWP) to compensate for the expenses
incurred by such victim to participate in judicial and quasi-judicial proceedings pertaining to such
crime.

The legislature has attempted to introduce the standards and norms guaranteed in the CRC
and UN Conventions. Most importantly, in terms of Section 25, if a Court or a Commission
reasonably deems that a victim needs special protection and assistance to participate in judicial
and quasi-judicial proceedings, then such Court or Commission is mandatorily required to ensure
the provision of the same provided the same shall not prejudice the rights and interests of the
accused/suspect. Such protection and assistance measures include taking special measures to
guarantee the best interests of child victims, conducting judicial proceedings in-camera, taking
special measures to prevent the intimidation caused by the accused, and safeguarding the privacy
of the victims.
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Findings

As discussed in the previous part of this paper, laws in Sri Lanka, especially the Victim and
Witness Protection Act, enacted in 2015 and the Evidence Ordinance, have extensively set out
safeguards for protecting the rights and best interests of child victims in the trial process.
According to the respondents interviewed in this study, there are adequate safeguards in the law,
but the lack of implementation of those laws has resulted in the secondary victimisation of child
victims. However, the respondents also pointed out several fundamental gaps in the existing laws
which significantly impede the best interests of child victims in the judicial process.

First, legal provisions that provide for the evidence-in-chief to be conducted as video-
recorded interviews do not extend to the cross-examination. Section 163A (2) (a) of the Evidence
Ordinance explicitly provides that such video-recorded evidence obtained from a child victim is
admissible only if such child is available for cross-examination. The respondents pointed out that
the effect and the change the legislature aimed to bring through this legal provision is nullified
when the child victim is cross-examined in open court. Sharing her opinion on the said legal
provision and its implication on the child victims, Ms Sajeewani Abeykoon, Director (Law
Enforcement) of the National Child Protection Authority (NCPA), opined that a significant period
of 3 to 5 years usually lapses between the evidence-in-chief and the cross-examination. Moreover,
recent decisions by the Appellate Courts have imposed some restrictions forbidding the video-
recorded evidence to be shown to the child victim before the cross-examination. In this context,
the child victims who give evidence through video recordings undergo more harassment from the
defence counsel in cross-examination.

When you traditionally give evidence, the whole trial occurs in the High Court. So,
only a few months would lapse between the evidence-in-chief and the cross-
examination. Children could still remember what they testified at the previous
stage. Obtaining evidence through video recordings taken at the initial stages of the
case takes place long before the trial commences. So generally, by the time cross-
examination starts, 3 to 5 years have already lapsed, and the child victims do not
even remember what they testified through video recording.

On the other hand, in a recent judgement, the Court of Appeal pronounced that the
testimony obtained as a video recording should not be shown to the child witness before
the cross-examination. So, this provides ample room for the child to be harassed by the
defence counsel when the child is put into the witness box for cross-examination in open
court. Child victims are often accused of lying and fabricating stories when they fail to
recollect what they testified to 3 to 4 years ago. Furthermore, the other thing is that victims
get into the witness box and have to give evidence before a full courthouse for the first time
in cross-examination, which is detrimental. Thus, either the whole trial should be
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conducted through video recordings or through CCTYV, or the whole trial should be in the
courtroom. 8

Secondly, legal provisions in the Evidence Ordinance designed to establish the
innocence of the accused are purposively utilised by defence counsels to torment the child victims.
The Evidence Ordinance in Section 146(c) empowers the defence counsel to slander and injure the
witness's character in cross-examination. In Section 155(d), when the accused is prosecuted for
rape, the accused is entitled to establish that the prosecution is generally immoral. The Respondents
interviewed in this study opined that defence counsels deliberately rely on these legal provisions
to humiliate and torment the child victims and accuse them of lying, thereby subjecting them to
secondary victimisation. Elaborating on the rationale behind these laws, Attorney-at-law VL stated
these laws are designed to establish the innocence of the accused and safeguard his interests in the
event of false allegations of rape lodged by a woman. However, it is needless to establish them in
a statutory rape case as the element of 'consent' is immaterial in statutory rape cases.’

Not all allegations of rape are genuine complaints. Sometimes some women lodge
false complaints of rape. Even though the sexual intercourse happens with consent,
after that, they allege the man for rape. Sometimes, even prostitutes do the same.
Now, in such instances, the defence could rely on these provisions and establish the
element of 'consent' to prove the innocence of the person who is wrongly accused.
So, these provisions are useful in cases of rape. Nevertheless, statutory rape cases
are different. Done with consent or without consent, it is still rape. So, there is no
question of consent.

Nevertheless, since the statutory rape victims are not excluded from the ambit of these legal
provisions, they become a good weapon in the hands of defence counsels whose objective is to
harass the child victim and distort their evidence, states attorney-at-law VL. Sharing similar views,
attorney-at-law DL 2 states that due to these legal provisions, the state counsels who lead the
prosecution of statutory rape cases hardly object to humiliating, tormenting questions and remarks
from the defence counsels. Even the trial court judges are reluctant to intervene for fear of
allegations of being biased and accusations of tampering with a fair trial.

When the child witnesses get tormented, humiliated and harassed by the defence
counsels in cross-examination, they finally succumb. Then, it is easy for the lawyers
to twist and distort the child's testimony. Technically, the judges should intervene.
But since such questions are 'lawful' it is common to see that the judges are actually

8 M. Sajeewani Abeykoon, Director (Law Enforcement), National Child Protection Authority (NCPA) (in person, 9
May 2023).

9 VL, an Attorney-at-Law who appears in High Court for victims in statutory rape case (in person, 8 May 2023).

10 VL, an Attorney-at-Law who appears in High Court for victims in statutory rape case (in person, 8 May 2023).
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hesitant to intervene. In many cases, the defence is led by leading President's
Counsels or senior counsels in the bar, whilst a junior state counsel leads the
prosecution. Thus, this power imbalance is another factor, you know, for lack of
protection for the child witness.!!

Conclusion

Based on the findings of this study, it was identified that the existing laws in Sri Lanka,
especially the Victim and Witness Protection Act, which was enacted in 2015 and the Evidence
Ordinance, have extensively set out safeguards for the protection of rights and best interests of
child victims in judicial proceedings. However, several fundamental gaps in the existing laws
significantly impede the best interests of child victims in the judicial process.

1 DL 2, an Attorney-at-Law who practices in (criminal) High Courts (in person, 29 April 2023).
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FPTP electoral system of Myanmar as a barrier for Ethnic Minority
Inclusiveness in parliamentary decision-making
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Abstract

In Myanmar, ethnic minorities do not have equal access to public services to raise their
issues and voices. They are not adequately represented in state institutions by the political
system, which does not grant them adequate opportunities to participate in decision-making
at the union level. Ethnic minorities believe that all groups should have equal access to
public services and enjoy an efficient system of protection of human rights. Ethnic diversity
may result in tensions within the nation when one group is economically, socially,
politically dominant, or privileged. By being discriminated against and marginalised
through the political system, ethnic grievances have centred on the lack of inclusive
decision-making, leading to internal tension and civil wars between ethnic groups and the
government. Hence, the lack of ethnic minority inclusiveness and a weak system of fair
representation impact the human security of ethnic minority groups. The electoral system
of Myanmar, "First Past the Post" (FPTP), did not create a fair share of seats according to
the number of votes each political party receives. As a result, these groups do not get their
preferred representatives to raise their voices in parliament. At the same time, the winner,
who represents only some people, becomes the representative of the whole constituency.
Thus, Myanmar's current electoral system is not creating inclusive representation of
political parties in parliament. According to the principle of inclusivity, governance
systems should ensure that all significant communities in a country are represented in state
institutions and granted adequate opportunities to influence decision-making meaningfully.
The paper will explain ethnonationalism and the history of Myanmar, the electoral system
and the Constitution, which diminish the inclusiveness and re-design the considerable
electoral system for better inclusiveness.

Keywords: Inclusiveness, Ethnic Minority, FPTP, Representation

Introduction

Ghosh (2008) evaluated the two statements based on problems relating to ethnicity and the
rights of minorities. To begin, Myanmar is one of the countries in Southeast Asia that is home to a
large number of distinct ethnic groups. Additionally, since the country's post-independence period,
Myanmar has been at the center of ethical issues in Southeast Asia and worldwide (Ghosh, 2008).

! Student of Master of Arts in International Development Issues (MAIDS), Faculty of Political Science,
Chulalongkorn University, Thailand.
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In Myanmar, ethnic minorities do not have equal access to public services to raise their concerns
and voices. They are not effectively represented in state institutions because the political system
does not provide adequate chances for union-level decision-making.

In a multi-ethnic nation like Myanmar, each ethnic group has its preferred political parties
or candidates for representing them in parliament. Misrepresentation or no representation of these
groups could give rise to many problems. In practice, full representation in parliament is almost
impossible to achieve. However, to some extent, fair representation is important to reduce tensions
among diverse groups (Williams, 2005).

A country's political willingness is necessary to adopt an electoral system to create fair
representation or to re-design the electoral system to become more representative. This paper
argues that the FPTP electoral system in Myanmar is a barrier to inclusive representation in union-
level decision-making for all ethnic minorities.

Research Questions

1. What are the barriers to ethnic minority inclusion in political representation at the union-
government level?

Sub-questions

- How does the FPTP electoral system affect the role of ethnic minority
representation?

- How does institutional design (2008 Constitution) affect the role of ethnic minority
representation?

- How do favorism and populism affect the role of ethnic minority representation?

2. What type of electoral system can be reformed for a more inclusive representation of ethnic
minorities in the Future?

Research Methodology

The paper will be undertaken with a documentary research design. It will utilise the
secondary data from academic papers on the electoral system and inclusiveness, ethnic diversity
and minority inclusiveness in the case of Myanmar. For the systematic review, the paper will
review the literature to investigate the legacy of ethnic diversity, a political system that contradicts
inclusiveness. This electoral system favours the large party with more seats and the Constitution's
provision for the composition of seats in the parliament.

This academic paper will allow the research to examine the key cause of the political system,
which diminishes the inclusive decision-making for the ethnic minority. It will then examine the
barrier, which is the FPTP electoral system, through a systematic review.
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Conceptual Framework

Inclusiveness contributes to stability in the long term as it allows all groups to channel their
demands and aspirations through the electoral system and political processes undertaken by state
institutions. Inclusiveness provides not only a fairer society with equality but also long-term peace
and prosperity. This paper will work to analyse the causes of why ethnic minorities in Myanmar
failed to have fair representation and inclusive decision-making by this conceptual framework.

Dependent variable = Independent variables
Effect = Cause

! |

Lack of minority ethnic inclusiveness = FPTP system
= Favorism, populism by FPTP
= 2008 constitution and the parliamentary seat composition

Concept applied
e Democracy and Elections (Collier, 2009), (Reynolds, 2008)
e Democracy and representation (Lijphart, 1969), (Phillips, 1995)

Democracy, elections and votes

Collier (2009) classified democracy and elections in his book Wars, Guns and Votes.
Collier (2009) highlighted that a proper democracy does not merely have competitive elections. A
proper democracy also has checks and balances that limit the power of a government once elected.
This conceptualisation helps to analyse the role of the central government in Myanmar and its
check and balance for the minority inclusiveness in decision-making for public goods: how
elections contribute to what extent of democracy (Collier, 2009).

Collier claimed that peace would be secured by an election because the winner would be
recognized as legitimate by the population, making violent opposition more difficult (2009). Not
only will the elected government be recognised as legitimate, but the democratic process will
ensure that it will need to be inclusive, and so there will be less reason for grievance: the
government will be accountable to its citizens. With this conceptualisation, it is time to look at the
evidence of why Myanmar's political system was not democratic, which failed the inclusiveness
through the FPTP electoral system.

Democracy and Representation

Phillips (1995) argues that the partial autonomy of representatives and the presence of
marginalised groups in legislative bodies are crucial for the democratic process. "Representatives
do have autonomy, which is why it matters who those representatives are." In discussing
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marginalised group representation, Phillips (1995) focuses considerable attention on the
relationship between deliberative models of legislative decision-making and the problem of
representatives' accountability to constituents (Mansbridge, 2003). Following the theory, the paper
will conceptualise the importance of ethnic minority representation in the legislature by analysing
the unfair representation of ethnic minorities in the legislature by the FPTP system and the design
of seat composition for each parliament by the 2008 Constitution’s provisions.

Findings
The proliferation of Ethnic political parties and single-member plurality-ruled elections

The fragmentation of ethnic political parties is facilitated by the political changes
throughout the history of Myanmar and the unstable political environment caused by several
interethnic clashes. Most significantly, the military-imposed transition has created a rift between
the new electoral parties formed specifically to run in the 2010 election and the old movement
parties founded in 1988—1990 but did not participate in the election.

Vote splitting has consequently emerged as a common theory to explain why ethnic parties
have failed to give formal and accurate representation for ethnic groups, especially among party
representatives. Many believe that vote splitting is crucial in single-member electoral districts and
First-Past-The-Post voting (Stokke, 2019). Table (1) shows the vote splitting by ethnic minority
parties in the 2015 elections.

Table 1: Vote splitting pattern in Pyithu Hluttaw in the 2015 Elections

State and Winner's vote ) _
Constituency share Split Vote Sha.re of Ethnic
Parties

Shan State:  TPNP (36.63%) SNDP SNLD
Namkham (21.88%) (21.34%)
Constituency

Shan State: USDP (36.82%) SNDP SNLD
Minpan (33.50%) (16.28%)
Constituency

Shan State: USDP (37.23%) SNDP SNLD
Namsan (5.27%) (32.45%)

Constituency
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Source: Briefing paper on electoral system and results, 2015 General Elections of Myanmar, Democracy
Reporting International Myanmar

The rise of two-party dominance: Polarization by FPTP system

In Myanmar, ethnic parties are outmatched in the polarised competition between the USDP
and NLD for tactical reasons or because they found the NLD's promises of representing all ethnic
groups more appealing. Many ethnic voters supported NLD over ethnic parties (Sai Wansai, 2015).
When combined with the first-past-the-post system, it gives large national parties the upper hand
in parliament when it comes to representing the interests of the majority party. Many ethnic
minority areas also have sizable Burma populations due to recent or historical migration, which
enables the major parties to gain additional seats in the states even without the help of minority
voters. As a result, the NLD and USDP compete for national supremacy by concentrating their
election efforts on the Burmese people. As seen in Table (2), two parties dominated all three
elections.

Table 2: Comparison of Parliamentary elections in 2010, 2015 and 2020

Political Party \ 2010 2015 2020
People’'s Assembly (Lower House)-330 seats
National League for Democracy

(NLD) 0 255 258
Union Solidarity and Development
Party (USDP) 259 30 26

National Assembly (Upper House) -168 seats

National League for Democracy

(NLD) 0 135 138
Union Solidarity and Development
Party (USDP) 129 11 7

Note: adopted from Union Election Commission, ‘Announcement of the results of 2020 Multi-party
Democratic General Elections” November 15. 2020
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FPTP electoral system and Disproportionate Representation by Mal-appointment

At the national, regional, and state levels, are 1,171 places up for vote. Myanmar's national
assembly, the Assembly of the Union (Pyihtaungsu Hluttaw), is made up of two bodies: the House
of Nationalities (an upper house with 224 seats called Amyotha Hluttaw) and the House of
Representatives (a lower house with 440 seats called Pyithu Hluttaw) (Hluttaw Brochure Working
Group, 2017). The 2008 Constitution provides that elections are used to fill 498 national seats in
each House. The remaining 166 seats are filled by military personnel chosen by the Commander-
in-Chief.

A common critique of FPTP is disproportionality and how it rewards larger, established
parties. The absolute difference between the total percentage of votes for and the total percentage
of seats won by the party with the largest overrepresentation determines the degree of
disproportionality. Overall, the disproportionality is very low, demonstrating that Myanmar's FPTP
system does convert votes into seats. This disparity occurs under FPTP since a party only needs to
win a constituency with a plurality of votes or one more vote than the party in second place.

For instance, in a two-party race, the party with 51 per cent of the vote in each constituency
would win 100 per cent of the seats, regardless of the party with 49 per cent of the votes in second
place. It is not intended to minimise the NLD's electoral achievement by highlighting the winner's
bonus from which the party benefited. Out of 196 of the 255 seats in the Pyithu Hluttaw, the NLD
gained was obtained by absolute majority. The NLD's vote distribution is quite effective, as
evidenced by analysing its vote share throughout all constituencies (Huang, 2020). The breakdown
of seats versus vote share for both houses is shown in Tables 3 and 4.

Table 3: Votes vs. Seats in Amyotha Hluttaw (2015 Elections)

Party Vote Share Seats  Seat share
National  League for 58% 135 80%
Democracy- NLD
Union  Solidarity and 28% 11 7%
Development Party
(USDP)
Arakan National Party 2.2% 10 6%
(ANP)
Shan  National Party 1.6% 3 2%
(TPNP)
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Source: adopted the data from the book by NAKANISHI Yoshihiro, The 2015 Myanmar General Election:
A Historic Victory for the National League for Democracy, Center for Southeast Asian Studies, Kyoto
University, March 2016

Table (3) shows that NLD keeps 80 per cent of seats for Pyithu Hluttaw and 58 per cent of
share votes. USDP only obtained 7 per cent of seats, though it has 28 per cent of the total votes.
Fragmentation and vote splitting played a role in the small ethnic parties by the results.

Table 4: Votes vs. Seats in Pyithu Hluttaw (2015 Elections)

Party Vote Seats Seat
Share share

National League for 57.2% 255 79%

Democracy- NLD

Union Solidarity and 28.3% 30 9%

Development Party

(USDP)

Arakan National Party 2.2% 12 4%

(ANP)

Shan  National Party 1.6% 12 4%

(TPNP)

Source: adopted the data from the book by NAKANISHI Yoshihiro, The 2015 Myanmar General Election:
A Historic Victory for the National League for Democracy, Center for Southeast Asian Studies, Kyoto
University, March 2016

According to Table (4), NLD keeps 79 per cent of seats for Pyithu Hluttaw and 57 per cent
of votes to share. USDP only obtained 9 per cent of seats, though it has 28 per cent of the total
votes. Fragmentation and vote splitting played a role in these results. For example, states like
Kachin saw as many as 12 candidates competing in one constituency, spreading voters across
ethnic parties of all stripes and making it easier for national-level parties to win constituencies with
relatively few votes (Mun, 2020).

The results show that the current voting method favoured some ethnic parties. The FPTP system
gave the Arakan National Party (ANP) and Shan Nationalities League for Democracy (SNLD)
more members in parliament than their popular vote because their votes were geographically
concentrated. The FPTP electoral system allows for a wide range of political parties. When the
country's electoral districts are not designed fairly, the FPTP system can also open up opportunities
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for smaller political party candidates in geographically concentrated regions (Moscrop, 2016). It
gives elected parties a chance to get their share of parliament. Similar ethnic candidates who united
would have won the seat over the national-level party split the vote (International Crisis Group,
2020).

Re-designing the Electoral System of Myanmar: Implication for better inclusiveness of ethnic
minority

In a country like Burma, which has a long history of political and social conflicts and a lot
of different people, an electoral system should make a democratic space for everyone. Also, the
first step toward making a federal union that respects the rights of its states and regions is to ensure
that their voices are heard at every level of government. A sound election system could be a way
to do this.

A PR system could better give seats to groups based on how many votes they got. This
proportional system, in turn, would lead to a more open political atmosphere and make it possible
for a broader range of parties to participate in politics meaningfully (International Crisis Group
Asia Briefing, 2015). However, it is important to remember that even in a democratic system,
alternatives to PR, such as alternative vote plurality systems, may also meet some of these goals
(Low-Beer, 1984).

When we look at the trends in electoral system reform, countries tend to either switch to a
more proportional system by using PR versions of plurality systems, like the so-called Mixed
Member Representation system (MMR) or directly replace a plurality system with a PR system.
List PR, the most accessible type, is used in 35 per cent of countries worldwide, while FPTP is
used in 24 per cent of countries (Reynolds et al., 2008; Scheiner, 2008).

Conclusion

The FPTP electoral system in Myanmar limits the representation of ethnic minorities in several
ways. First, the winner-takes-all nature of the method means that only the candidate or party with
the most votes in a constituency wins the seat. All other votes go unrepresented. This
unrepresentativeness can make it hard for groups that represent ethnic minorities to get a majority
in any constituency because their votes are spread across multiple constituencies.

In Myanmar, where there have been a lot of ethnic and political tensions, the FPTP system could
make things worse and make it harder to work towards reconciliation and social harmony. When
people focus on getting a majority, they may have a "zero-sum" mentality in which they care more
about their own goals than finding things they can agree on together. This mentality can make
dealing with human security issues harder (International Crisis Group, 2020).
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PR (proportional representation) systems could help ensure that minority ethnic groups have the
same power in a political system (Lijphart, 1984). According to the theory, PR ensures that
minority parties have a good chance of being represented in the legislature by giving seats in
proportion to each party's votes. In places like Myanmar, where there have been ethnic battles for
a long time, and many different ethnic groups, PR can be a crucial part of solving these problems
and making it easier for people to share power. This broad representation can help address the
concerns and needs of ethnic minorities, including those linked to human security.
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Troll Armies and the Spread of Hatred and Pro-Coup Messages and Ideology
in Myanmar’s Digital Space

Khin Thinzar!
Institute of Human Rights and Peace Studies, Mahidol University, Thailand

Abstract

Communication technology and digital media have become increasingly integral to our
everyday lives and a powerful weapon for political mobilization. In Myanmar, state actors
and the so-called status quo, like the military, have been using social media to communicate
their political ideology and agendas and strengthen and legitimize their power. This study
examines first the characteristics of information and news media coverage posted by some
pro-military groups, known as the Troll Armies, via the Telegram platform from the start
of the Myanmar 2021 coup d’etat in Feb 2021 until March 2023. Next, this study examines
how these Troll Armies coordinate and work together to monitor those who go against their
ideology. This study finds out that the information and news media coverage contain the
military's ideology, pro-coup messages, and messages that could cause social disharmony
and hatred among the people. The messages tend to target certain groups in society, the
Muslims in particular, painting them as the enemy of the state. The troll armies such as
Han Nyein Oo, Kyaw Swar, Ko Thet, the mastermind, and the rest directly circulate their
posts on different Telegram channels. The study also proposes that the actions of these
Troll Armies potentially suppress freedom of expression by intimidating and silencing
individuals or groups that disagree with or engage in democratic movements such as
protests or online campaigns. This action contributes to a self-censorship culture where
people fear speaking out and expressing their views. Lastly, by controlling the online
discourse, the military shapes public opinion as part of military psychological warfare.

Keywords: Telegram, Pro-Military, Myanmar Digital Space, Troll Armies

Introduction

Myanmar, also known as Burma, has endured decades of authoritarian military
dictatorship, widespread poverty, and ethnic minority-led civil war. Myanmar's semi-civilian rule
(2011-2021) was ended by Senior General Min Aung Hlaing, and other military leaders staged a
coup on February 1, 2021, returning the country to a direct military regime. The move came after
the Union Solidarity and Development Party (USDP), the military's proxy party, suffered a
significant defeat in the 2020 elections (Maizland, 2022). It justified the coup by claiming

! Student of Asia Pacific Master of Arts (APMA) in Human Rights and Democratisation, Mahidol University,
Thailand.
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widespread fraud in the 2020 election, which Aung San Suu Kyi's National League for Democracy
(NLD) swept to victory. The junta, officially named the State Administration Council (SAC),
detained and charged Aung San Suu Kyi with corruption and other crimes. It put policymakers
from her party and other parties’ members under arrest, as well as many human rights activists.

Within weeks of the coup, wide-ranging protests broke out nationwide. Tens of thousands
of people, including doctors, bankers, and teachers, joined what began as a peaceful Civil
Disobedience Movement (CDM), refusing to go to work until the elected government was
returned. Eventually, exiled National League for Democracy (NLD) lawmakers, protest leaders,
and activists from various minority groups formed a parallel government called the National Unity
Government (NUG). It seeks to bring together disparate anti-junta groups, foster greater ethnic
unity, establish a post-junta agenda, and cultivate assistance from international bodies. The United
Nations, foreign entities, and human rights organizations condemned the military's brutal
crackdown on dissent and widespread violations.

Then, partly due to blocking access to Facebook, Telegram gained popularity as a secure
messaging app, similar to how young people in Hong Kong utilized it during their protests in 2019
(S00, 2019). As part of their strategy to dominate online discourse, the Myanmar military has been
using troll armies to spread hatred and disinformation through Telegram public channels.

Telegram in Myanmar

Telegram has more than 200 million monthly active users. Myanmar is one of the top 10
countries in the world in terms of Telegram usage. There are more than 6 million Telegram users
in Myanmar (Insight Myanmar, 2022). Additionally, with one billion+ downloads, Telegram is
Myanmar's second most downloaded apps (42 matters, 2023). Telegram is a private messaging
service because users may subscribe to "channels" to receive regular updates from other accounts.
Unlike Facebook or Twitter, where posting is always public by default, Telegram posts are only
visible to channel subscribers. Furthermore, if the channel is public, users who search for the
channel name without subscribing can read the posts.

Who are Troll Armies?

In this context, Troll armies refer to individuals supporting the Myanmar military,
particularly the junta led by Min Aung Hlaing, his government, ultranationalists (Ma-Ba-Tha'
members), and the USDP military-backed party. Since Facebook banned military-owned and
linked accounts and other ultranationalist and pro-military supporter's accounts in December 2018,
troll armies have grown in popularity on Telegram after the coup. Their daily activity is to
disseminate misinformation regarding the democratic movement and monitor the activities of
celebrities who support democracy, anti-junta activists, journalists, and human rights defenders.
Additionally, the fact that many Telegram channel descriptions include fact-checked information
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in Burmese "Ta-Din Ahmann" makes it easy to recognize troll army channels and accounts. It
attempts to mislead civilians by employing misinformation and fake news about NUG/CRPH and
PDF (People Defense Forces). According to the data, the behavior of troll armies is to promote
nationalist ideologies, notably divide and rule strategy, and generate hatred between different
faiths, which may lead to further violent clashes.

Methodology

This study gathered information using qualitative and quantitative analysis of the Telegram
platform from the beginning of the coup d'état in Myanmar in 2021 and March 2023. This study
collected all publicly accessible text-related data and sentiment data from posts made by troll
armies on Telegram. This study compiled data from 153 channels and 19,909,932 postings
altogether. Identification produces the following keywords that appear after searching.

1) Address or Shwe Ba or Ko Hla Shwe (identify the post-related doxxing)

2) AMyo-BaThar or Ma-Ba-Tha or Myo-Chit (identify the post-related to ultranationalist
ideology or anti-Muslim narratives)

3) 1982 (identify the post related to citizenship law and Rohingya)

4) Buddhist heroes (identify the post referring to Military soldiers as Buddhist heroes)

In this research's extensive data analysis, these keywords are search indicators for data queries.
This paper focuses on a mix of data exploration and sentiment analysis.

Findings and Conclusion

The top five channels on Telegram are Kyaw Swar (kyawswar96999), Ko Thet
(kothetjournalist), Han Nyein Oo (nyein9699999), Tat Kyat Gyi Phoe-Si (phoesi01233) and Ka
Ka Han (KaKaHan777999). These five channels are public, and everyone can view all the posts
without subscribing to the channel. These channels had the most subscribers throughout the
analysis period; however, this may change depending on the time. Furthermore, Telegram blocked
numerous troll army channels due to pornographic content reported by pro-democracy supporters.
The interesting finding from monitoring those channels is that the beginning of the Troll armies
channel is delivering pornographic content to have so many members. Later on, pro-military
propaganda is being shared on the channel.

The category and relationship of the top five channels

The top channel name, Kyaw Swar handler kyawswar96999, has the most subscribers, and
USDP News handler kyawswarks969 has a similar handler. This fact demonstrates who controls
all of the troll armies' channels. This primary evidence points out that Troll armies are controlled
or sponsored by the Myanmar military or a military proxy party, the USDP.
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FIGURE-1: The doxxing timeline from May 2021 to March 2023
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Keywords search
Late-Sar or Shwe Ba or Ko Hla Shwe

The keywords were looked up in Burmese. "Late-Sar" means residential address, and
"Shwe Ba" and "Ko Hla Shwe" refer to police or security forces arresting specific civilians who
advocate NUG, participate in anti-junta online campaigns, or send money to pro-democracy
movements, particularly those backing PDF. The data searches found that the total number of posts
included "Late-Sar or Shwe Ba or Ko Hla Shwe" throughout these two years was 26,868. That
means these keywords are being used 26,868 times about doxxing anti-junta supporters. Han Nyein
Oo handler nyein9699999 is a key factor in exposing civilian data. According to the findings, troll
armies have various fake ID Facebook profiles to monitor, including (1) Khit Thit news media
page and (2) Pencilo page (NLD lobbyist). The next stage is for anyone with an open Facebook
profile using their actual name to leave comments or reshare a specific post from those two sites
so that civilian data may be disclosed in the Telegram channel to arrest or attack them. Doxxing
posts often include a person's name on the register, passport or National Registration Card (NRC)
number, home address, and social media images. That handler, Han Nyein Oo, gained notoriety in
Myanmar for his doxxing posts that were taken action by police forces.

Amyo-BaThar or Ma-Ba-Tha or Myo-Chit

The Burmese keywords "Amyo-BaThar or Ma-Ba-Tha or Myo-Chit" can be defined as
protecting race, religion, and nationality. Those keywords identify the anti-Muslim sentiment.
According to data queries, troll armies were utilized 10,891 times to propagate postings about
defending and protecting Buddhism in Myanmar. Many narratives are repeatedly highlighted and
characterized by Aung San Suu Kyi and the NLD party as "insufficiently supportive of Buddhism."
Narratives mentioned comparisons on how junta leader Min Aung Hlaing's speech after the coup,
"Buddha devotees were disheartened in their faith in Buddhism during the previous five years."

Min Aung Hlaing simply implements these kinds of trends as strategies from the past.
Previous rulers had a similar tactic of strengthing power through religion. Therefore, after the coup,
imprisoned people who were ultranationalists and backers of the military, such as U Hla Swe,
Michael Kyaw Myint, and U Wirathu were released. These particular people are the masterminds
of troll armies.

Additionally, military leadership allies with high-profile monks to attract the Buddhist
population's attention, and they are frequently featured in state-run media as part of a public
relations campaign.

The 1982 Citizenship Law to identify the post related to Rohingya

The data was detected 4,710 times using the keywords "1982". 1982 was the year when
the junta leader Ne Win passed the citizenship law. Many anti-Muslim propagandas on Myanmar
Telegram narratives highlighted that Muslims are outsiders. First, the anti-Muslim propaganda
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mentions that Muslims are outsiders who do not belong in Myanmar. Second, Muslims are not part
of Myanmar's national community and are not entitled to the same rights and protections as other
citizens. These messages include the portrayal of Muslims as violent and aggressive, as well as
rumors and conspiracy theories about their alleged attempts to take over the country.

Soldiers as Buddhist Heroes

Troll armies were used 472 times using the keyword Buddhist Heroes. The Burmese
military is protecting the national sovereignty. Therefore, military soldiers are valuable to that
country. With international support and plans to pursue the Rohingya genocide case in 2019,
outspoken ultranationalist organizations in Myanmar assert that soon, Muslim colonization and
predicted that Muslims will encircle Buddhism. Such crated discourse thus claims that only
Tadmadaw—the Burmese military—can defend the nation from external threats like Islamization.
Additionally, the Burmese military institution became more robust because the coup leader, Min
Aung Hlaing, got the blessing of Lord Buddha (or Sasana Pyu Min in Burmese).

Conclusion

The Regime never brings change in Myanmar. The observation of these troll armies
channels describes that the military tried to reactivate the "969" movement based on all of the troll
armies' Telegram handlers. It clearly illustrates that the coup promoted religious nationalism in
Myanmar. From the theoretical perspective of the military junta strategy on anti-pluralism, it is
important for a country whose people have been brainwashed for generations to protect their nation
belongs to Buddhism and country from Muslim minorities, which created a threat to Burma, anti-
Muslim moral panic (Foxeus, 2022). On the other hand, in that way, the Myanmar military
strengthened Islamophobia to legitimize its power.

The troll armies demonstrate their ability to crush free speech by intimidating and silencing
anybody who opposes or engages in democratic movements such as protests or online campaigns.
Their behaviors lead to a society where civilians are reluctant to speak up and voice their opinions.
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